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PROFILE

In North America, we share a rich environmental heritage and
a complex network of ecosystems that sustains our livelihoods and
well-being. Protecting these ecosystems is a responsibility shared by
Canada, Mexico, and the United States.

The Commission for Environmental Cooperation of North Amer-
ica (CEC) is an international organization created by Canada, Mexico,
and the United States under the North American Agreement on Envi-
ronmental Cooperation (NAAEC) to address regional environmental
concerns, help prevent potential trade and environmental conflicts, and
promote the effective enforcement of environmental law. The Agree-
ment complements the environmental provisions of the North Ameri-
can Free Trade Agreement (NAFTA).

The CEC accomplishes its work through the combined efforts of its
three principal components: the Council, the Secretariat and the Joint
Public Advisory Committee (JPAC). The Council is the governing body
of the CEC and is composed of the top environmental officials from each
of the three countries. The Secretariat implements the annual work pro-
gram and provides administrative, technical and operational support
to the Council. The Joint Public Advisory Committee is composed of
15 citizens, five from each of the three countries, and advises the Council
on any matter within the scope of the Agreement.

MISSION

The CEC facilitates cooperation and public participation to foster
conservation, protection and enhancement of the North American envi-
ronment for the benefit of present and future generations, in the context
of increasing economic, trade and social links among Canada, Mexico
and the United States.
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NORTH AMERICAN ENVIRONMENTAL LAW
AND POLICY SERIES

Produced by the CEC, the North American Environmental Law
and Policy (NAELP) series presents recent trends and developments
in environmental law and policy in Canada, Mexico and the United
States, including official documents related to the citizen submission
procedure empowering individuals and organizations from the NAFTA
countries to allege that a Party to the agreement is failing to effectively
enforce its environmental law.
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PREFACE

When Canada, Mexico and the United States (the Parties) entered
into the NAFTA in 1994, they also concluded the NAAEC. The NAAEC
supports the environmental goals and objectives of NAFTA and recog-
nizes the importance of public participation in the conservation, protec-
tion and enhancement of the environment. The citizen submission
process under NAAEC Articles 14 and 15 is an innovative mechanism
allowing the public to take part in the pursuit of NAAEC’s goals. This
volume of the NAELP series provides an update on the CEC Secretar-
iat’s activity on submissions on enforcement matters under Articles 14
and 15 since June 2002.

The NAAEC citizen submissions process allows members of the
public to request that the CEC investigate concerns regarding environ-
mental enforcement in Canada, Mexico or the United States. The Secre-
tariat administers the process in accordance with NAAEC Articles 14
and 15 and the Guidelines for Submissions on Enforcement Matters,
adopted by the Council in October 1995 and revised in June 1999.
The Secretariat may consider a submission from any person or non-
governmental organization asserting that a Party to NAAEC is failing to
effectively enforce its environmental law. Subject to certain conditions,
the Secretariat may request a response from the concerned Party. The
Secretariat may then inform the Council that it considers that the sub-
mission, in light of the response provided by the Party, if any, warrants
developing a “factual record.” Factual records provide information on
alleged failures to effectively enforce the environmental law in North
America that may support the submitters, the Parties to the NAAEC,
and other interested members of the public in taking any action they
consider appropriate regarding the matters addressed. Preparation of
factual records requires a two-thirds affirmative vote by the Council, as
does publication of final factual records.

Through August 2004, the Secretariat has received 44 citizen

submissions since 1995. Fourteen concern Canada, twenty-two con-
cern Mexico and eight concern the United States. Some submissions—
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including most of those concerning Mexico—focus on a specific project
or incident, while others allege a widespread failure to effectively
enforce environmental provisions against an entire industry. The vari-
ous submission raise enforcement concerns regarding many different
types of environmental laws, though habitat protection, pollution pre-
vention and environmental assessment provisions are most frequently
invoked. Thirty-four submissions are now closed, following either pub-
lication of a factual record or termination at an earlier stage.

Since 1994, nine submissions have resulted in the publication of
a factual record. Those submissions are the following: SEM-96-001
(Cozumel); SEM-97-001 (BC Hydro); SEM-98-007 (Metales y Derivados);
SEM-99-002 (Migratory Birds); SEM-98-006 (Aquanova); SEM-97-006
(Oldman River II); SEM-98-004 (BC Mining); SEM-00-004 (BC Logging);
and SEM-97-002 (Rio Magdalena).

As of 31 August 2004, ten submissions are active. The Secretariat is
currently developing four factual records, as instructed by the Council,
in connection with the following submissions: SEM-00-006 (Tarahu-
mara); SEM-02-003 (Pulp and Paper); SEM-02-001 (Ontario Logging);
and SEM-03-005 (Montreal Technoparc). The Council’s vote on publica-
tion of the final factual record is currently pending for SEM-00-005
(Molymex II). The Secretariat has recommended a factual record for
SEM-03-004 (ALCA-Iztapalapa II), and the Council’s vote is pending.
The Secretariat is reviewing two submissions in light of the Party’s
responses to determine whether they warrant the development of fac-
tual records: SEM-03-006 (Cytrar III) and SEM-00-003 (Lake Chapala II).
The Secretariat is awaiting a response from the Party for SEM-04-001
(Hazardous Waste in Arteaga). The Secretariat dismissed SEM-04-002
(Environmental Pollution in Hermosillo), giving the Submitters 30 days
to provide a revised submission.

This year marked the tenth anniversary of NAFTA and the CEC. At
its annual session in Puebla Mexico in June 2004, the Council adopted
the Puebla Declaration, which recognized the CEC’s tenth anniversary
as an opportunity for the Council to review the CEC’s progress, re-
affirm the Council’s commitment to the CEC, and set directions for the
future. Regarding the submissions on enforcement matters process
under Articles 14 and 15, the Council stated: “We continue to be support-
ive of the process for submissions on enforcement matters, and commit
to exploring ways for each Party to communicate how matters raised in
factual records may be addressed over time.”



PREFACE X1

All submissions, Party responses, Secretariat determinations, fac-
tual records, and related documents are available on the CEC website at
<www.cec.org> under Citizen Submissions on Enforcement Matters
and can also be requested from <info@ccemtl.org>. The Secretariat’s
determinations and other documents released through 31 August 1997
were compiled in the Winter 1998 issue of this series. Determinations
and other documents released from September 1997 through 31 August
2000 were compiled in Volume 5, and those from 1 September 2000
through 30 June 2002 were compiled in Volume 9. Factual records pub-
lished since the Cozumel factual record appear in Volumes 6, 8, 11, 12,
13,14, 15 and 17. For information about previous issues, please contact
Les Editions Yvon Blais Inc. at commandes@editionsyvonblais.com or
<http:/ /www.editionsyvon blais.qc.ca> or at (800) 363-3047 (Canada)
or (450) 266-1086.

The following table captures the status of submissions and actions
taken by the Secretariat at different stages of the process.

1 September 2004
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SEM-00-006

(Tarahumara)
SUBMITTERS: COMISION DE SOLIDARIDAD Y DEFENSA
DE LOS DERECHOS HUMANOS,
ASOCIACION CIVIL
PARTY: MEXICO
DATE: 9 June 2000
SUMMARY: The Submitters allege a failure by Mexico to effec-

tively enforce its environmental law by denying
access to environmental justice to Indigenous
communities in the Sierra Tarahumara in the State
of Chihuahua. They particularly assert failures to
effectively enforce environmental law relative to
the citizen complaint process, to alleged environ-
mental crimes and other to alleged violations with
respect to forest resources and the environment in
the Sierra Tarahumara.

SECRETARIAT DETERMINATIONS:

ART. 15(1) Notification to Council that a factual record is
(29 August 2002) warranted in accordance with Article 15(1).






Secretariat of the Commission for Environmental
Cooperation of North America

Article 15(1) Notification to Council that Development of a
Factual Record is Warranted

Submission Number: SEM-00-006 (Tarahumara)

Submitter: Comisién de Solidaridad y Defensa de los
Derechos Humanos A.C. (Cosyddhac)

Concerned Party: United Mexican States

Date of Receipt: 9 June 2000

Date of this Notification: 29 August 2002

I. EXECUTIVE SUMMARY

Under Articles 14 and 15 of the North American Agreement
on Environmental Cooperation (the “NAAEC”), the Secretariat of the
Commission for Environmental Cooperation (the “Secretariat”) may
consider submissions asserting that a Party to the NAAEC is failing to
effectively enforce its environmental law. If the Secretariat finds that the
submission meets the requirements of Article 14(1), it then determines
whether the submission warrants requesting a response from the Party
named in the submission, in accordance with Article 14(2). If the Secre-
tariat considers that the submission, in light of any response from the
Party, warrants developing a factual record, the Secretariat informs the
Council and provides its reasons (Article 15). By a two-thirds vote, the
Council may instruct the Secretariat to prepare a factual record. The final
factual record, again by a vote of two-thirds of the members of the Coun-
cil, may then be made public.

This Notification contains the Secretariat’s Article 15(1) analysis
with respect to the submission filed 9 June 2000 by “Comisién de
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Solidaridad y Defensa de los Derechos Humanos, A.C.” (the “Sub-
mitter”) in accordance with NAAEC Articles 14 and 15.

The submission asserts that Mexico is failing to effectively enforce
its environmental law by denying environmental justice to the indige-
nous peoples of the Sierra Tarahumara in the State of Chihuahua,
Mexico. In particular, it asserts failures to effectively enforce the envi-
ronmental law relative to the denuncia popular citizen complaint process,
to the prosecution of probable environmental crimes, and to other
alleged environmental violations with respect to forest resources and
the environment in the Sierra Tarahumara.

On 6 November 2001, the Secretariat determined that some of the
assertions in the submission do not meet the requirements of Article
14(1), while others do. In addition, considering the criteria set forth in
NAAEC Article 14(2), the Secretariat determined that a response from
the Party was warranted in relation to those assertions meeting the Arti-
cle 14(1) criteria.

On 15 February 2002, the Party filed its response with the Secretar-
iatin accordance with NAAEC Article 14(3). Mexico asserts that it prop-
erly processed the citizen complaints and appeals for review (recursos de
revisién) in regard to which the Secretariat requested a response. The
Party further states that it resolved 139 additional citizen complaints
filed by Tarahumara communities between February 1998 and March
2000, and that it took other actions to improve the participation of these
communities in the environmental protection of the region. In regard to
the alleged failure to prosecute probable environmental crimes, Mex-
ico’s response asserts that the authorities determined that the facts of
which they had knowledge do not constitute specific environmental
crimes, except in those cases allegedly pending resolution.

Having reviewed the submission in light of the response of the
Party pursuant to NAAEC Article 15(1), the Secretariat hereby notifies
Council that the submission warrants the development of a factual
record with respect to some of the assertions for which the Secretariat
considered the submission to warrant a response from the Party. Mex-
ico’s response provides detailed information on how the citizen com-
plaints were addressed, but it cannot be concluded from the information
provided that the relevant authorities took the proper enforcement
actions as prescribed by the General Law on Ecological Balance and
Environmental Protection (Ley General del Equilibrio Ecolégico y la
Proteccién al Ambiente—LGEEPA) in the majority of the specific cases
discussed in the submission. The matters raised by the submission con-
cerning the effective enforcement of the citizen complaint procedure as a
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mechanism allowing the indigenous peoples and other communities of
the Sierra Tarahumara to participate in environmental protection, as
well as the actions mentioned in Mexico’s response that the authorities
have taken to improve the participation of those communities, warrant
documentation in a factual record. In addition, the matters raised in
the submission concerning the prosecution of probable environmental
crimes remain open despite the response of the Party, and warrant docu-
mentation in a factual record. The effective enforcement of the environ-
mental law that establishes these procedures is fundamental to the
promotion of citizen participation in environmental protection and nat-
ural resource conservation. While alleged failures to enforce environ-
mental law of the kind in question might not individually warrant
preparation of a factual record, taken together, and considering the
importance of the effective participation by indigenous peoples and
other communities of the Sierra Tarahumara in the environmental pro-
tection of that region, the allegations of this submission pose a central
question about effective enforcement of environmental law that war-
rants preparation of a factual record.

II. SUMMARY OF THE SUBMISSION

The original submission consisted of five chapters and 45 pages.
The Guidelines for Submissions on Enforcement Matters (the “Guide-
lines”) suggest a limit of 15 pages, excluding appendices and supporting
information (see section 3.3 of the Guidelines). On 19 June 2000, 20 Feb-
ruary 2001, and 6 April 2001, the Secretariat requested the Submitter to
amend the submission so as to correct this minor error of form. In its last
letter, the Secretariat proposed to the Submitter a way of abridging the
submission. This recommendation and the Secretariat’s Article 14(1)
and (2) analysis are based on the abridged submission.!

In the submission, Cosyddhac asserts that Mexico is failing to
effectively enforce its environmental law in relation to the effective pro-
cessing of citizen complaints (denuncias populares), the prosecution of
environmental crimes, the consultation of indigenous peoples prior to
issuing logging permits, and access to environmental information.2

1. These documents are available in the Registry of Citizen Submissions on Enforce-
ment Matters on the CEC website at <www.cec.org>, or may be requested from the
Secretariat.

2. The Submission recounts at least 112 specific situations (considering the examples
from all the headings) in which it asserts that the Party failed to effectively enforce its
environmental law. The original structure of this Submission contained a chapter
(Chapter III, now Appendix I) providing a complete procedural history of each citi-
zen complaint and action of the authorities employed in documenting each of the 21
assertions (contained in Chapter IV, which was keptin the body of the Submission).
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According to the Submitter, the Party is failing to effectively enforce its
environmental law as follows:

A.

Failure by the Party to effectively enforce Article 189 in relation to
Article 191 of the LGEEPA, by failing to guarantee the indigenous
peoples, as social groups, access to environmental justice through the
filing of citizen complaints, or from another standpoint, the Party’s
failure to enforce through its denial to these peoples of legal interest in
the broad sense, as well as legitimatio ad processum and legitimatio ad
causam.

The Party’s failure to effectively enforce Articles 189 in relation to
Articles 190 and 191 of the LGEEPA, with respect to its refusal to
allow to proceed a citizen complaint that meets all the legal require-
ments.

The Party’s failure to effectively enforce LGEEPA Article 176,
through its failure to guarantee the affected parties, following a final
decision pronounced by an administrative tribunal, access to envi-
ronmental justice through the filing of an appeal for review against it,
or from another standpoint, the Party’s failure to enforce through its
denial to the Indigenous Peoples of legal interest in the broad sense, as
well as legitimatio ad processum and legitimatio ad causam.

The Party’s failure to effectively enforce LGEEPA Article 176, in that
every appeal for review must result in a decision that concludes the

appeal.

The Party’s failure to effectively enforce Article 15.2 of Convention
169 of the ILO [International Labour Organization] in connection
with authorizations issued for the exploitation of timber resources.

The Party’s failure to effectively enforce Article 199 in relation to Arti-
cle 189 of the LGEEPA, in connection with its failure to resolve or con-
clude citizen complaint files.

The Party’s failure to effectively enforce CFPP [sic] Article 418, in rela-
tion to its failure to notify the agency responsible for criminal investi-
gations and prosecutions (Ministerio Piiblico Federal—MPF) of the
probable occurrence of environmental crimes consisting of forest cut-
ting, destruction of natural vegetation, and change of land use with-
out authorization, despite becoming aware of these facts in the course
of carrying out its duties.

The Party’s failure to effectively enforce CPF [Cédigo Penal Federal-
Federal Criminal Code] Article 418 in connection with forest cutting
and land use changes without authorization under the Forestry Act
(Ley Forestal).
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The Party’s failure to effectively enforce CPF Article 418 in relation to
its failure to notify the MPF of the probable occurrence of environ-
mental crimes consisting of cutting, uprooting, felling or knocking
down trees without authorization, despite becoming aware of these
facts in the course of carrying out its duties.

The Party’s failure to effectively enforce CPF Article 418 in connection
with the crime of cutting, uprooting, felling or knocking down trees,
or exploiting forest resources, without authorization under the For-
estry Act.

The Party’s failure to effectively enforce CPF Article 418 in relation to
its failure to notify the MPF of the probable occurrence of environ-
mental crimes consisting of intentionally causing fires in woodlands
and forest vegetation, thus damaging natural resources, flora, fauna
and ecosystems.

The Party’s failure to effectively enforce CPF Article 418 in connection
with the crime of intentionally causing fires in woodlands and forest
vegetation, thus damaging natural resources, flora, fauna and ecosys-
tems.

The Party’s failure to effectively enforce CPF Article 419 in relation to
its failure to notify the MPF of the probable occurrence of environ-
mental crimes consisting of the transportation, storage and process-
ing of forest resources without authorization under the Forestry Act,
despite becoming aware of these facts in the course of carrying out its
duties.

The Party’s failure to effectively enforce CPF Article 416 in relation to
its failure to notify the MPF of the probable occurrence of environ-
mental crimes consisting of discharging and dumping wastewater
into national bodies of water, causing harm to public health, natural
resources, flora, fauna, and water quality.

The Party’s failure to effectively enforce Article 169 in fine of the
LGEEPA, a comprehensive reading of which establishes that once the
decision referred to in Article 168 of the LGEEPA isissued and acts or
omissions constituting one or more crimes are verified, the environ-
mental authorities shall notify the MPF thereof.

The Party’s failure to effectively enforce LGEEPA Article 202, in that
the Office of the Federal Attorney for Environmental Protection
(Procuraduria Federal de Proteccion al Ambiente—Profepa) in the State of
Chihuahua, despite conducting inspection visits, arising in most
cases from citizen complaints, on which visits it directly observed acts
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and omissions constituting environmental crimes, did not file corre-
sponding denunciations of probable crimes.

Q. The Party’s failure to effectively enforce LGEEPA Article 191 by fail-
ing to consolidate a citizen complaint with a pre-existing file opened
in response to a previous citizen complaint of a similar nature.

R. The Party’s failure to effectively enforce LGEEPA Articles 191 and
192, by failing to issue a decision on the admissibility of a citizen com-
plaint, and consequently, failing to take the necessary steps to deter-
mine the existence of the acts or omissions alleged therein.

S. The Party’s failure to effectively enforce Article 191 in relation to 190
of the LGEEPA, in failing to process a citizen complaint appropriately
by referring the matter to the competent body.

T. The Party’s failure to effectively enforce LGEEPA Article 193, by
resolving a citizen complaint without informing the complainant of
the considerations adopted in regard to the evidence and information
provided.

U. The Party’s failure to effectively enforce Article 159 Bis 3 in relation to
Article 159 Bis 4 of the LGEEPA, by refusing to provide environmen-
tal information in response to a request.

The Submitter asserts that these alleged failures to effectively
enforce the LGEEPA, the CPF, the Forestry Law and the Indigenous and
Tribal Peoples Convention (Convention 169) of the ILO amount to
denying environmental justice to indigenous peoples in the Sierra Tara-
humara, State of Chihuahua, in violation of NAAEC Articles6and 7. The
final part of the submission states that the 21 assertions and supporting
examples “constitute a persistent pattern.3”

After analyzing the submission in light of Articles 14(1) and 14(2),
the Secretariat requested a response from the Party only with respect to
the assertions contained in headings A,C,D,F,G, H,I,K,M,N,O,P,R,S
and T of the submission.4

III. SUMMARY OF THE RESPONSE OF THE PARTY

The Secretariat received Mexico’s response to the submission on 15
February 2002. It contains a concise response to headings A,C, D, F, G, H,

3. Submission at 18.
4. Section IV.A of this notification summarizes the Article 14(1)/14(2) review.
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LK, M N,O,P,R,Sand T of the submission, supported by a large num-
ber of attached documents showing in detail the processing of the citizen
complaints and appeals for review mentioned in the submission. The
response alleges the environmental authorities” adequate performance
of their duties in responding to the citizen complaints mentioned in
headings A, F, R, S and T of the submission.

The response states:

Mexico, based on NAAEC Articles 5(1)(j), 5(2), 6 and 7 [...] responded, in a
timely manner and using a fair, open and equitable procedure, to a total
of 173 citizen complaints filed between February 1998 and March 2000
relating to various violations of the LGEEPA committed in the Sierra
Tarahumara; all the complaints were admitted by the Profepa and
recorded in the National Citizen Complaint Response System (Sistema
Nacional de Atencién a la Denuncia Popular). It should be mentioned that, in
accordance with LGEEPA Article 191 [...], Profepa’s Environmental Peti-
tions, Complaints, and Social Participation Unit in the State of Chihuahua
sent the complainants an acknowledgement of receipt of each of the afore-
mentioned complaints, issuing a decision on the admissibility of each
complaint, and notifying the complainants of those decisions within the
ten days following the receipt of the corresponding complaint.5

Concerning the assertions about the effective enforcement of the
appeal for review procedure in the cases mentioned in the submission
(headings C and D), the Response states that the Party, “based on
NAAEC Articles 7(3) and (4) and LGEEPA Article 176 [...] resolved two
appeals for review filed against decisions of the Profepa State Office
in Chihuahua, to which the Secretariat refers in its determination, in
accordance with Article 91, paragraph II of the Federal Administrative
Procedure Law (Ley Federal de Procedimiento Administrativo—LFPA) [...]
by upholding the administrative decision under review.6”

Regarding the assertions in the submission on the investigation
and prosecution of environmental crimes, the Party asserts that it cannot
respond to the assertion in heading G because the article cited by
the Submitter (Article 418 of the Federal Code of Criminal Procedure
[Cédigo Federal de Procedimientos Penales—CFPP]) does not correspond to
the matter alleged (which in fact relates to Cédigo Penal Federal—CPF-
Article 418). Regarding heading H, the Party asserts “it refers to a denun-
ciation of probable crimes filed with the MPF by the Community of Ejido
San Diego de Alcald on 21 September 1999. In that regard, this Party,

5. Response at 2-3.
6. Response at 8-9.
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based on NAAEC Article 14(3)(a), requests the Secretariat give no fur-
ther consideration to the matter because it asserts that the complaint is
the subject of a pending administrative procedure before the MPF,
which shall determine whether or not to turn the file over to the compe-
tent judge”.”

Concerning headings I, K, M and O, which refer to the failure to
notify the MPF of the probable occurrence of environmental crimes in
various cases, the response states that the citizen complaints in question
were resolved, inspection visits were conducted, administrative proce-
dures were followed, and in some cases, administrative sanctions were
imposed on the responsible parties. According to the response, the envi-
ronmental authorities did not notify the MPF because the acts and omis-
sions observed by the authorities did not qualify as environmental
crimes.8 Finally, the response indicates that Mexico did institute crimi-
nal proceedings and issue an administrative decision in regard to the cit-
izen complaint mentioned in heading N.

Mexico’s response states further that “starting in the year 2000, a
series of meetings was held between the relevant authorities of this Party
[and the affected indigenous communities and nongovernmental orga-
nizations], for the purpose of keeping them informed of the status of
their complaints and clarifying any legal situation that might arise in
that connection, using those meetings as forums for discussion of envi-
ronmental situations arising in that geographical area...”. Finally, Mex-
ico’s response indicates that the Party intends to set up “participatory
monitoring committees for natural resource conservation” in the
region.?

IV. ANALYSIS

A. Introduction

The process in regard to this submission is currently at the NAAEC
Article 15(1) stage. To reach this stage, the Secretariat must first deter-
mine that the submission meets the requirements of Article 14(1) and
thatit merits a response from the Party, considering the criteria of Article
14(2).

7. Pages 10-12 of the Response. The complaint in regard to which the Party invokes
Article 14(3)(a) is also mentioned in heading M.

8. Response at 11-12.

9. Response at 16-17.
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On 6 November 2001, the Secretariat determined that the submis-
sion met all the requirements of NAAEC Article 14(1).10 The submission
meets the requirements of Article 14(1)(a), (b), (d) and (f) because it was
filed in writing and in Spanish, one of the official languages of the
Parties;!1 the Submitter clearly identifies itself in the submission as a
nongovernmental organization (Cosyddhac) domiciled in the city of
Chihuahua, State of Chihuahua, Mexico.12 The submission appears to be
aimed at promoting environmental law enforcement activities and not
at harassing industry, since it focuses primarily on the manner in which
the environmental authorities have addressed the complaints filed by
the indigenous peoples and other groups interested in the protection of
natural resources in the Sierra Tarahumara. The requirement set out in
Article 14(1)(c) was also met since the submission and its appendices
contain sufficient information to review it. The submission includes
information on the means by which the indigenous peoples and other
groups in the Sierra Tarahumara have attempted to participate in effec-
tive law enforcement for the protection of the natural resources of that
area, on the manner in which the authority addressed its complaints,
and on the reasons why the Submitter considers the authority’s actions
to represent a failure of effective enforcement.

Regarding Article 14(1)(e), the Secretariat determined that the
majority of the assertions in the submission refer to matters that have
been communicated to the relevant authorities of the Party.13 In addi-
tion, the majority of the assertions in the submission satisfy the require-
ment in the opening language of Article 14(1), which states that a
submission must assert “a Party is failing to effectively enforce its envi-
ronmental law”. The Secretariat determined that some of the assertions
do not meet that requirement, because they do not refer to provisions
that are “environmental law” for the purposes of the NAAEC,4 or

10. SEM-00-006 (Tarahumara), Determination in accordance with Articles 14(1) and (2)
(6 November 2001).
11.  See also section 3.2 of the Guidelines.
12.  Submission at 1 and Appendix 0.
13.  Submission Appendices 5, 10, 20, 49 and 51.
14. NAAEC Article 45(2) establishes the following definition of environmental law:
For purposes of Article 14(1) and Part Five:
(a) “environmental law” means any statute or regulation of a Party, or provision
thereof, the primary purpose of which is the protection of the environment, or the
prevention of a danger to human life or health, through
(i) the prevention, abatement or control of the release, discharge, or emission of
pollutants or environmental contaminants,
(ii) the control of environmentally hazardous or toxic chemicals, substances,
materials and wastes, and the dissemination of information related thereto, or
(iii) the protection of wild flora or fauna, including endangered species, their
habitat, and specially protected natural areas in the Party’s territory, but does not
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because they refer to past situations in regard to which the environ-
mental authorities could not have carried out any environmental law
enforcement action at the time that the submission was filed, so that
there cannot be an assertion that Mexico “is failing” to enforce in those
cases.

The Secretariat proceeded to review the submission considering
the criteria of NAAEC Article 14(2) taken together, and concluded in its
determination of 6 November 2001 that the submission warranted a
response from the Party in relation to the assertions contained in head-
ingsA,C,D,F,G H,I, K, M,N,O,P,R,Sand T.

The submission contends that the alleged lack of access to the citi-
zen complaint procedure represents harm to the indigenous peoples
and other groups of the Sierra Tarahumara in that it restricts the exercise
of the right to participate in the protection of the environment by report-
ing possible violations of environmental law [Article 14(2)(a)]. The Sec-
retariat considers that the effective enforcement of the citizen complaint
procedure as a means of access to environmental justice, to which the
submission refers, and the effective enforcement of the criminal law for
the protection of the forest resources of the Sierra Tarahumara are mat-
ters whose further consideration in this process would advance the goals
of the NAAEC [Article 14(2)(b)]. The submission addresses the available
remedies pursued under the Party’s law, and the Secretariat considers
that a reasonable effort was made to pursue those remedies [Article
14(2)(c)]. The matter raised by the submission is precisely that the efforts
of these groups to use the available remedies under the Party’s law to
denounce harm to the environment of the Sierra Tarahumara were not
successful due to the Party’s alleged failure to effectively enforce its
environmental law. Finally, the submission does not appear to be based
on media reports [Article 14(2)(d)].

Further to the Secretariat’s determination of 6 November 2001, the
Party provided its response on 15 February 2002, in accordance with
NAAEC Article 14(3).

include any statute or regulation, or provision thereof, directly related to worker
safety or health.

(b) For greater certainty, the term “environmental law” does not include any stat-
ute or regulation, or provision thereof, the primary purpose of which is managing
the commercial harvest or exploitation, or subsistence or aboriginal harvesting, of
natural resources.

(c) The primary purpose of a particular statutory or regulatory provision for pur-
poses of subparagraphs (a) and (b) shall be determined by reference to its primary
purpose, rather than to the primary purpose of the statute or regulation of which it
is part.
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B. Why Development of a Factual Record is Warranted

In accordance with NAAEC Article 15(1), and in light of Mexico’s
response, the Secretariat considers that the submission warrants the
development of a factual record.

As detailed in this section, the information provided by the Party
in its response shows how the citizen complaints discussed in the sub-
mission, by which the indigenous peoples and communities of the Sierra
Tarahumara reported acts of illegal destruction or exploitation of the
woodlands in the Sierra, were processed. Based on this information, the
matters raised in the submission concerning the effective enforcement of
the environmental law with respect to two of the 33 complaints in ques-
tion are deemed resolved.15 In the case of the remaining complaints,
either questions persist as to whether the authorities failed to carry out
one or more of the specific actions comprising the procedure, or it
appears that these actions were carried out but not within the period pre-
scribed by law. In regard to the investigation and prosecution of proba-
ble environmental crimes, except in one case, the authorities decided
that the facts of which they had knowledge do not constitute crimes,
without providing any grounds and reasons for that decision (the mini-
mum requirements set forth by the Political Constitution of the United
Mexican States) and without notifying the complainants of the decision.
On the other hand, concerning the allegations in the submission relat-
ing to the appeals for review filed further to citizen complaints, the
Submitter’s assertions are not confirmed and do not warrant document-
ing in a factual record, because Mexico’s response shows that they were
in fact resolved.

As mentioned above, the response of the Party consists of a concise
response to the assertions in headings A,C,D,F,G, H,LK,M,N, O, P, R,
S and T, and numerous appendices documenting the processing by
the relevant environmental authorities of the citizen complaints and
appeals for review as to which the Secretariat requested a response from
Mexico.16

To simplify the review of the submission in light of the Party’s
response, the allegations were grouped under three titles:17

15. See Submission Appendix 15 and Response Appendix I. Complaints filed by
Ricardo Chaparro Julidn (Tepehuan de las Fresas Indigenous People) on 12 Octo-
ber 1998 and Ejido Rocoroyvo, on 18 February 2000.

16. The Secretariat was unable to identify the case to which the document contained in
Response Appendix II referred.

17. A complaint may appear under more than one heading, (i.e., that of 12 October
1998, filed by the Tepehudn de las Fresas People, which was stated as an instance of
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1. Alleged failures to effectively enforce the provisions relating
to the citizen complaint procedure (LGEEPA Articles 189,
190-193 and 199) mentioned in headings A, F, R, Sand T of the
submission;

2. Alleged failures to effectively enforce the provisions relating
to the investigation and prosecution of probable environ-
mental crimes (CPF Articles 416, 418 and 419 and LGEEPA
Articles 169 and 202) mentioned in headings G, H, I, K, M, N,
O and P of the submission;

3. Alleged failures to effectively enforce the provisions relating
to appeals for review (LGEEPA Article 176) mentioned in
headings C and D of the submission.

1. Alleged failures to effectively enforce the provisions relating to
the citizen complaint procedure (LGEEPA Articles 189, 190-193
and 199)

Under headings A, F, R, S and T of the submission, the Submitter
asserts that Mexico is failing to effectively enforce its environmental law
by inadequately processing 30 citizen complaints about illegal logging
and forest destruction in the Sierra Tarahumara. These citizen com-
plaints were filed between February 1998 and March 2000 by various
groups: the Community of San Ignacio de Arareco; the communities of
Ejido de Ciénega de Guacayvo, Ejido de San Diego de Alcald and Ejido
de El Consuelo; the Rardmuri and Tepehuan Indigenous Peoples, and
the Coalicién Rural/Rural Coalition. The majority of the citizen com-
plaints refer to activities or facts which the complainants consider to
pose a threat to the ecosystem of the Sierra Tarahumara, as well as the
subsistence, heritage and resources of the Sierra-based cultures.

Pursuant to LGEEPA Articles 191-199, the citizen complaint proce-
dure may be summarized as follows:

e Upon receipt of a citizen complaint, the authority shall issue
a decision on the initial status of the complaint (acuerdo de
calificacion), i.e. to allow or disallow it or to consolidate it with
one or more other complaints, and shall notify the complainant

failure to enforce by the Submitter in points A.2, F.3,1.3 and O.1). The same applies
to the inspections. Appendix A of this recommendation contains a list of the citizen
complaints or denunciations of probable crimes, remedies and inspections, indi-
cating the headings in which each is mentioned.
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of this decision within the ten days following the filing of the
complaint.

* Where the authority receiving the complaint is not competent to
process it given the facts alleged in the complaint, it shall refer
the complaint to the competent authority. This referral process
entails the following: acknowledging receipt (without allowing
the complaint); referring the complaint to the competent
authority for the latter’s decision and resolution; and notifying
the complainant that the complaint was referred to that author-
ity, by means of a reasoned and justified decision.

* Where the complaint is allowed, the authority shall notify the
respondent so that the respondent may submit appropriate doc-
uments and evidence within a maximum period of 15 working
days.

e The authority shall verify the acts or omissions raised in the
complaint, taking any necessary measures and initiating any
relevant inspection and enforcement procedures, as well as any
administrative procedures arising therefrom.

® The complainant may assist the authority, and the authority
shall, in resolving the complaint, state the considerations
adopted with respect to the information provided by the
complainant.

¢ The authority shall notify the complainant where it is not
proven that the acts or omissions denounced cause or could
cause ecological imbalance, harm the environment or natural
resources, or violate the law, and the complainant shall then be
given an opportunity to make any observations it sees fit.

According to the submission, the complaints filed by the indige-
nous peoples and other groups of the Sierra Tarahumara were not pro-
cessed as prescribed by the LGEEPA: some were disallowed; others
were allowed butnot resolved or processed as prescribed by law; and for
some, the follow-up actions prescribed by law have not been taken. The
submission contends that the alleged lack of effective access to the citi-
zen complaint procedure represents harm to the indigenous peoples
and other groups of the Sierra Tarahumara, by restricting the exercise of
the right to participate in the protection of the environment by reporting
possible violations of environmental law.



18 NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

Initsresponse, the Party asserts that it appropriately processed the
complaints filed by the indigenous peoples and communities of the
Sierra Tarahumara to which the submission refers, and it provides
copies of numerous related decisions and communications. A detailed
review of these indicates the following;:

In heading A of the submission, the Submitter asserts that the envi-
ronmental authorities failed to guarantee the indigenous peoples, as
social groups, access to environmental justice through the filing of citi-
zen complaints, by disallowing citizen complaints filed by these groups.
In heading R of the submission, the Submitter asserts that the environ-
mental authorities did not issue a decision on the admissibility of a
citizen complaint, and therefore ceased to conduct the procedures neces-
sary to determine the existence of the acts or omissions alleged in the
complaint. From Mexico’s response, it is evident that the authorities
only issued proper decisions on the admissibility of two of the 19 com-
plaints about which the Submitter asserts in these headings that Mexico
is failing to effectively enforce the LGEEPA.18 For four of the complaints,
no such decision was issued,!9 while in the remaining 13 cases, a decision
was issued but within a period exceeding, by a few days to over amonth,
the 10 days prescribed by the LGEEPA.20

In heading F of the submission, the Submitter alleges that the
authorities did not properly conclude the procedures for 10 citizen com-
plaints by issuing a final decision further to the administrative proce-
dure arising from forestry inspections.2! Pursuant to Article 17 of the
LFPA, the administrative authority shall issue a decision within a period
of four months.22 The documents provided by the Party show that the
authority issued decisions on the ten complaints, but in each case out-
side the period prescribed by law. For three of the complaints, the

18. See Submission Appendix 15 and Response Appendix I. Complaint filed by
Ricardo Chaparro Julidn (Tepehuan de las Fresas Indigenous People) on 12 Octo-
ber 1998, and complaint filed by Ejido Rocoroyvo on 18 February 2000.

19. See Submission Appendices1,2,3,4,16,17 and 19, and Response Appendices I and
III. Complaints filed by José Maria Fuentes Rodriguez et al. (Choguita Community)
on 26 October 1998; by Ricardo Chaparro Julian (Tepehuén de las Fresas Indige-
nous People) on 4 December 1998 and by members of the ejido council of Ejido
Ciénega Guacayvo on 26 July and 4 October 1999.

20. See Submission Appendices 57 and 66-80 and Response Appendix I. Complaints
filed by various Rardmuris Indigenous Peoples through the intermediary of
Agustin Bravo Gaxiola, 7 December 1998, 7 and 18 February 2000, and 15 March
2000.

21. Heading F, Submission at 8.

22. LGEEPA article 160, paragraph 2 establishes the LFPA as suppletive law for admin-
istrative procedures and appeals, among others.
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authority did not inform the complainant, even when the authority car-
ried out administrative procedures and imposed corrective measures
and fines.23 In regard to the last complaint, Profepa allowed it only with
respect to matters under its jurisdiction, referring to the National Water
Commission (Comisién Nacional del Agua—CNA) those matters for
which the latter has jurisdiction. The response does not indicate that the
CNA processed this complaint.24

In heading S of the submission, the Submitter asserts that the envi-
ronmental authorities, having received a citizen complaint outside their
jurisdiction, failed to refer it to the competent authority, which in turn
should have allowed the complaint. Mexico’s response states that “it
does not possess information enabling the determination of the status of
those complaints.25”

Finally, in heading T of the submission, the Submitter states that in
resolving one complaint regarding allegedly illegal logging, the authori-
ties failed to state their considerations to the complainant with respect to
the information that the complainant provided, as required by LGEEPA
Article 193. The resolution of the complaint attached to Mexico’s
response indicates that the logging complained of does not merit sanc-
tions because it was authorized. However, the resolution does not “state
the considerations” of the authorities in regard to the information pro-
vided by the complainant, as required by law.26

In summary, notwithstanding the detailed nature of Mexico’s
response, the documents provided with it do not allow the conclusion
that the relevant authorities took the enforcement actions provided by
the LGEEPA in the majority of the specific cases raised by the submis-
sion. It follows from the decisions and communications attached to
the response that the authorities strictly enforced the environmental
law with respect to only two of the 33 complaints covered by this

23. See Submission Appendices 15, 26 and 27 and Response Appendix II. Complaints
filed by Ricardo Chaparro Julian et al. (Tepehuan de las Fresas Indigenous People)
on 12 October 1998 and by Oscar Romero Viezcas (Community of Ejido San Diego
de Alcala) on 16 June and 1 September 1999.

24. See Submission Appendices 26-27 and Response Appendix II. Complaint filed by
Oscar Romero Viezcas (Community of Ejido San Diego de Alcald) on 1 September
1999.

25. See Submission Appendices 22-25 and Response at 6-7. Complaints filed by Félix
Baiza Duarte (Tepehudn de las Fresas Indigenous People) on 13 October 1999 and
by the Tepehuan de Malanoche Indigenous People on 9 July 1999.

26. See Submission Appendices 58-60 and Response Appendix IV. Complaint filed by
Prudencio Ramos Ramos (Rardmuri Indigenous People of Ejido Pino Gordo) on
7 August 1998.
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notification.?? For the remaining complaints, the authorities either omit-
ted one or more specific actions comprising the procedure, or performed
them outside the period prescribed by law (by a few days in approxi-
mately half the cases, and by approximately a month in the others). The
failure to process these citizen complaints within the required time
period is especially relevant in light of the other alleged failures to effec-
tively enforce the citizen complaint procedure in the cases mentioned in
this submission.

The Mexican legal system only allows persons with a recognized
legal interest to initiate a legal proceeding against persons who, in viola-
tion of the applicable law, cause harm to the environment or natural
resources. The citizen complaint procedure is the only means available to
any interested party to set in motion the government’s environmental
protection apparatus. For that reason, the effective enforcement of the citi-
zen complaint procedure by the environmental authority is fundamental
to the promotion of citizen participation in environmental protection.
Furthermore, the Mexican legal system emphasizes the importance of
ensuring the right of indigenous peoples to protect their environment and
natural resources.?8 The matters raised by the submission with respect to
the effective enforcement of the citizen complaint procedure as a mecha-
nism allowing the indigenous peoples and other communities of the
Sierra Tarahumara to participate in environmental protection in that
region warrant development and documentation in a factual record. The
Secretariat considers the development of a factual record to be warranted
in relation to the effective enforcement of LGEEPA Articles 189, 190-193
and 199 with respect to the citizen complaints in question.

27. See Submission Appendix 15 and Response Appendix I. Complaints filed by
Ricardo Chaparro Julidn (Tepehuan de las Fresas Indigenous People) on 12 Octo-
ber 1998 and by Ejido Rocoroyvo on 18 February 2000.

28. DPolitical Constitution of the United Mexican States, Article 2, A. This Constitution
recognizes and guarantees the right of indigenous peoples and communities to
self-determination, and in consequence, autonomy to:

[...] V. Conserve and improve their habitat, and preserve their lands in the terms
established in this Constitution.

[...] VIIL. Full access to State jurisdiction. To guarantee this right, in all trials and
proceedings in which they participate, individually or collectively, their customs
and cultural characteristics will be taken into account, respecting the precepts of
this Constitution [...]

LGEEPA, Article 15: In formulating and conducting environmental policies and in
issuing official Mexican norms and other instruments stipulated in this Law, in the
area of preservation and restoration of ecological equilibrium and environmental
protection, the Federal Executive Branch will observe the following principles:
XIII. Guarantee the right of communities, including indigenous peoples, to the pro-
tection, preservation, use and sustainable exploitation of natural resources and the
safeguarding and use of biodiversity, in accordance with this Law and other appli-
cable ordinances [...]
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2. Alleged failures to effectively enforce the provisions relating to
the investigation and prosecution of probable environmental
crimes (CPF Articles 416, 418 and 419, and LGEEPA Articles 169
and 202)

Headings G, H, I, K, M, N, O and P of the submission contain asser-
tions about the alleged failure to effectively enforce environmental law
with respect to the investigation and prosecution of probable environ-
mental crimes.

The submission indicates that by means of citizen complaints,
the environmental authorities were made aware of facts that possibly
constituted environmental crimes. It further states that the authorities
conducted at least 15 inspection visits on which they allegedly have
identified probable environmental crimes. The submission asserts that
Mexico is failing to effectively enforce the environmental law in two
respects: by failing to exercise the powers invested in the environmental
authorities to initiate investigations or notify the agency responsible for
criminal investigations and prosecutions—the MPF—of facts that might
constitute such crimes, pursuant to LGEEPA Articles 169 and 202, and
by failing to apply to the alleged crimes CPF Articles 416, 418 and 419,
which define and sanction criminal conduct that harms the environ-
ment.2

29. CPF, Article 416.- Anyone who performs any of the following acts without the
required authorization, or in violation of the laws, regulations and Mexican official
standards, is liable to a penalty of three months to six years imprisonment and a
fine of 1,000 to 20,000 times the daily minimum wage:

L- Discharging, dumping, or infiltrating, or authorizing or ordering the dis-
charge, dumping or infiltration of wastewater, chemical or biochemical liquids,
refuse or pollutants into soils, marine waters, rivers, watersheds, reservoirs and
other water bodies or watercourses under federal jurisdiction, causing or possibly
causing harm to public health, natural resources, flora, fauna, water quality in
watersheds, or ecosystems.

Where the water in question is water for bulk delivery to population centers, the
penalty may be increased by up to three additional years...

CPF, Article 418.- Anyone who, without the required authorization under the For-
estry Law, cuts or destroys natural vegetation, cuts, uproots, knocks down or fells
trees, exploits forest resources or causes land use changes is liable to a penalty of
three months to six years imprisonment and a fine equivalent to 100 to 20,000 times
the daily minimum wage... The same penalty shall apply to anyone who intention-
ally causes fires in woodlands, forests, or natural vegetation which damage natural
resources, flora, fauna, or ecosystems.

CPF, Article 419.- Anyone who transports, deals in, stores, or processes timber
resources in quantities greater than four cubic meters roundwood equivalent or the
equivalent without authorization under the Forestry Law is liable to a penalty of
three months to six years imprisonment and a fine equivalent to 100 to 20,000 times
the daily minimum wage, except in cases of exploitation of forest resources for
domestic use, as prescribed by the Forestry Law.
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LGEEPA Article 169 provides that the authorities shall notify the
MPF of the occurrence of acts or omissions that they have observed in the
course of their duties that “may constitute one or more crimes.30” In par-
ticular, the authorities shall: determine whether the facts of which they
have knowledge may or may not constitute crimes; notify the MPF if
there are facts that may constitute a crime; communicate to the MPF all
the relevant information in their possession; and place the indicted per-
sons at the disposal of the MPF, if they have been detained. In the case
of a citizen complaint, the authority may make its determination of
whether the facts referred by the complainant may or may not constitute
a crime either in the decision to allow the complaint or separately
(regardless of whether the complaint is allowed or not) but—as with any
act of authority—that determination must be reasoned, justified and in
writing, and it must be communicated to the complainant. It is not neces-
sary for the environmental authorities to ascertain that the activities con-
stitute crimes (since it is the responsibility of the court to determine that),
but merely to know of the existence of acts or omissions that may be con-
sidered crimes. Likewise, LGEEPA Article 202 provides that the Profepa
may initiate the relevant proceedings before the competent authorities
where it becomes aware of acts or omissions that violate administrative
or criminal law.

The process the MPF shall follow in prosecuting and sanctioning
crimes is, in general terms, as follows. The MPF is required to investigate
the crimes of which it has knowledge (CFPP Article 113). It shall order
any measures and provisions necessary to afford security, safety, and
assistance to victims; prevent from being lost, destroyed or altered all
traces or evidence of the crime, as well as the instruments or things
affected by it, or its effects; ascertain the identity of witnesses; prevent
the crime from continuing to be committed; and, in general, prevent the
investigation from being impeded, detaining those who took part in
committing the crime where they are caught in the act (CFPP Article
123). Where the MPF deduces from the preliminary investigation that

The relevant paragraph of LGEEPA Article 169 provides that: “Where applica-

ble, the federal authorities shall notify the Office of the Attorney General of the per-
formance of acts or omissions observed in the course of carrying out their duties
which may constitute one or more crimes.”
LGEEPA, Article 202.- The Office of the Federal Attorney for Environmental Pro-
tection, within the scope of its competence, is empowered to initiate any relevant
proceedings before the competent judicial authorities where it becomes aware of
acts or omissions that constitute violations of administrative or criminal law.

30. Thesame provision is made, for all public servants, by CFPP Article 117. Likewise,
LGEEPA Article 202 provides that Profepa is empowered to initiate any relevant
proceedings before the competent judicial authorities where it becomes aware of
acts or omissions that constitute violations under administrative or criminal law.
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both the corpus delicti and the suspect’s probable responsibility are
proven, it shall bring legal action (CFPP Article 134).

The submission asserts that the environmental authorities are fail-
ing to effectively enforce the law by failing to notify the MPF of the prob-
able occurrence of environmental crimes.3! It follows from Mexico’s
response that both in the cases involving only the filing of citizen com-
plaints or denunciation of probable crimes, and in those involving
inspection visits arising from the complaints, the authorities had knowl-
edge of acts or omissions that probably constituted environmental
crimes. However, with respect to the 45 points (complaint and visits) in
headings G, I, K, M, N, O and P of the submission for which this failure to
enforce is asserted, the environmental authorities do not appear to have
determined, in a timely manner and by means of a reasoned and justified
decision, whether the facts in question could constitute crimes. In its
response, Mexico simply asserts that the competent authority consid-
ered that the facts did not constitute crimes. The information provided to
the Secretariat does not show that in each case the competent authority
provided its reasons and justification in a written decision.

Regarding headings I, K and O of the submission, Mexico’s
response indicates that on 35 occasions, corrective measures and sanc-
tions were imposed on the persons responsible for the corresponding
facts; in these cases, Mexico contends that the facts were not reported to
the MPF because they were not found to constitute crimes.32 However, it
isnot clear that this determination by the environmental authorities was
made properly given that each of these cases involved facts that poten-
tially constituted crimes, and it is not necessary for the authorities to
determine that the facts constitute a crime in order to notify the MPF.33
For example, in eight of the citizen complaints filed by indigenous
peoples and various communities through Agustin Bravo Gaxiola on
15 March 2000, which report the illegal logging and storage of timber
resources, among other probable crimes, the acts complained of poten-
tially fall under the crimes contemplated in CPF Article 418. There is no
indication that the authorities notified the MPF of these acts, or that they
applied the correct standard for determining whether to notify the MPF.

Heading P of the submission also asserts that the environmental
authorities failed to denounce probable environmental crimes despite
having observed facts that were probable environmental crimes on 15

31. Headings G (p.9),1(p.10),K(p.12),M(p.13),N (p.13) and O, Submission at 13.

32. See Submission Appendices 1, 2, 7-12, 15-17, 19, 22-27, 42, 43, 49, 50, 58-63, 66-70
and 74-80, and Response at 11, 12, 14 and 15.

33. See Response Appendices VIII, IX and XII.
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inspection visits.34 In two of these cases, the residents of the ejido had
filed denunciations of probable crimes in connection with the same
facts, so that it was not necessary for the authorities to notify the
MPF thereof.35 In the other cases, however, it is evident from Mexico’s
response that the environmental authorities found indications of crimi-
nal activity that they did not report to the MPF.36 Mexico’s response indi-
cates that the complaints were resolved by imposing administrative
corrective measures and sanctions on the persons responsible for the
facts observed during the inspection visits. Again, Mexico’s response
contends that the facts were not reported to the MPF because they did
not constitute environmental crimes, but the response does not include
any reasoned and justified determination by the environmental authori-
ties to support the decision not to notify the MPF.

Regarding the six points referred to by heading G of the submis-
sion,%” the Submitter made an error in citing the provision that Mexico
allegedly is failing to effectively enforce. The Party asserts that this error
prevented it from responding to the assertions in that heading.38 How-
ever, in view of the description in the submission of the actions to which
these assertions refer, it is clear that this is a typographical error and that
the Submitter was referring to Article 418 of the Cédigo Penal Fed-
eral—CPF—and not the Cédigo Federal de Procedimientos Penales—CFPP.
Furthermore, the Secretariat noted this error in its request for a response
from the Party.39 Because Mexico did not respond to these assertions,
they remain open.

Regarding the complaint referred to in heading N of the submis-
sion, Mexico’s response states that the authorities reported the facts to
the MPF on 23 May 2000.40 However, the report provided with the
response refers to the alleged unauthorized removal of natural vegeta-
tion and land use change (CPF Article 418) while heading N refers to the
alleged discharge and dumping of wastewater into bodies of water
under federal jurisdiction, causing harm to public health, natural

34. Heading P, Submission at 13.

35. See Response Appendix XIII.

36. See Response Appendix III.

37. See Submission Appendices 13, 14, 14A, 26, 27, 57, 64 and 65. Complaints filed by
the Community of San Ignacio de Arareco on 18 July 1999; by Oscar Romero
Viezcas (Ejido San Diego de Alcald) on 16 June and 1 September 1999, and by
Prudencio Ramos Ramos (Raramuri Indigenous People of Ejido Rocheachi) on 7
December 1999 and 10 March 2000, as well as the Technical Forestry Audit per-
formed in the Community of Colorada de los Chavez in September of 1999.

38. Response at 10.

39. SEM-00-006 (Tarahumara), Article 14(1) and (2) Determination (6 November 2001),
page 2.

40. Response at 13 and Appendix XI.



SEM-00-006 25

resources, flora, fauna, and water quality (CPF Article 16). This appen-
dix does not include information on the manner in which the CNA (the
competent authority in this matter) processed the complaint in question.
Consequently, it is not clear whether the CNA took any action with
respect to the facts indicated in heading N.

In the case of the complaint filed 4 October 1999 by the Community
of Ejido Ciénega de Guacayvo, the subject of heading M of the submis-
sion,4! the Party states in its response that the complaint is the subject of a
pending proceeding before the MPF, and requests the Secretariat pro-
ceed no further concerning this complaint. However, the Party does not
include information enabling the Secretariat to confirm that itis in facta
pending procedure in the terms of NAAEC Article 14(3)(a). Beyond the
Party’s statement that the matter is the subject of a pending proceeding,
there is no information on the manner in which the denunciation of
probable crimes in question was processed. The Secretariat cannot
determine from Mexico’s response and its appendices that the matter is
the subject of a proceeding initiated by the Party in accordance with Arti-
cle 14(3)(a), and therefore it is appropriate to proceed further with
respect to this allegation.42 Because Mexico did not respond to this asser-
tion, the question of whether Mexico is effectively enforcing its environ-
mental law with respect to this complaint remains open.

Finally, heading H of the submission asserts that Mexico is failing
to effectively enforce the law in the processing and resolution of a
denunciation of probable crimes filed 21 September 1999.43 Mexico’s
response reiterates its request to the Secretariat to proceed no further
with respect to this allegation, stating that the complaint in question is
the subject of a pending administrative proceeding.4 However, on this
point as well, Mexico’s response includes no information enabling the

41. See Submission Appendix 1, point G.7 (p. 28) (without appendix) and Response at
12-13.

42. The Secretariat has determined on other occasions that in order to apply Article
14(3)(a), it must show that there exists a pending proceeding in the sense of the
NAAEQC, and that this proceeding refers to the same matter as the Submission. In
this case, the Secretariat was not provided with the information necessary to deter-
mine this. See NAAEC Articles 14(3)(a) and 45(3); SEM-99-001 (Methanex) Secre-
tariat Determination under Article 14(3)(a) (30 June 2000); SEM-97-006 (Oldman
River II) Secretariat Notification to Council under Article 15(1) (19 July 1999);
SEM-97-001(BC Hydro) Secretariat Notification to Council under Article 15(1) (27
April 1998); SEM-98-004 (BC Mining) Secretariat Determination under Article 15(1)
(11 May 2001); SEM-00-004 (BC Logging) Secretariat Determination under Article
15(1) (27 July 2001); and SEM-01-001 (Cytrar II) Secretariat Determination under
Article 15(1) (29 July 2002).

43. Submission at 10.

44. Response at 10-11.
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Secretariat to determine that this matter is the subject of a pending pro-
ceeding in the terms of NAAEC Article 14(3)(a), and therefore itis appro-
priate to continue reviewing this allegation. Here again, the question of
whether Mexico is effectively enforcing its environmental law with
respect to this complaint remains open, given that the Party did not
respond to this allegation.45

In summary, it is not clear from Mexico’s response that the
environmental authorities and the MPF have effectively enforced the
environmental law as it concerns the investigation and prosecution of
probable environmental crimes. The factual record that warrants devel-
opment with respect to this submission will allow documentation of the
process whereby the environmental authorities determined whether the
facts in question of which they had knowledge constitute probable envi-
ronmental crimes, as well as the decisions on whether to notify the MPF
of these facts, in accordance with LGEEPA Articles 169 and 202. In addi-
tion, a factual record is warranted to develop information on whether
Mexico is effectively enforcing CPF Articles 416,418 and 419 in regard to
the facts that according to the submission constitute probable crimes.

3. Alleged failures to effectively enforce the appeal for review
provisions (LGEEPA Article 176)

Headings C and D of the submission contain assertions relating to
the processing of the appeals for review filed further to the citizen com-
plaints in question.

LGEEPA Articles 176-181 provide that affected persons may chal-
lenge a final administrative decision issued as a result of various acts of
enforcement of that law. Based on a comprehensive reading of Article 8
of the Constitution, LGEEPA Articles 176-181, and LFPA Articles 17 and
83-96, the appeal for review procedure may be described as follows. The
authorities either allow or dismiss the appeal; as applicable, they grant
or deny a stay of the act appealed and review the harm or injury alleged
by the appellant. The authorities are required to issue a final decision
within the following four months. The decision may be to dismiss or stay
the appeal; to uphold the act appealed; to declare the nonexistence, nul-
lity, or voidability of the appealed act or nullify it in whole or in part; or
to order the amendment of the appealed act or dictate or order the issu-
ance of anew one in its place, where the appeal is resolved wholly or par-
tially in favor of the appellant. The authorities are required to notify the
appellant of the final decision without delay.

45. Ibid.
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Regarding the Party’s alleged failure to enforce in connection with
its allowance or dismissal of the appeals for review referred to in head-
ing C of the submission, Mexico’s response shows that the appeals in
question were allowed, and it exhibits the corresponding decisions.
Likewise, regarding the Party’s alleged failure to enforce in connection
with the issuance of a final decision in the appeals for review contem-
plated in heading D of the submission, Mexico’s response shows that
these appeals were resolved, and it includes the corresponding resolu-
tions.46 Therefore, the Secretariat considers that the development of a
factual record is not warranted in relation to the allegations in the
submission concerning the appeals for review filed further to citizen
complaints.

4. Summary

The matters raised by the submission in regard to the effective pro-
cessing of citizen complaints as a mechanism for notifying the authori-
ties of the existence of alleged violations of environmental law warrant
development of a factual record, even though the response of the Party
does provide information on the processing of the citizen complaints
filed by the indigenous peoples and communities of the Sierra
Tarahumara that are referenced in the submission. For the majority of
the specific cases discussed in the submission, the communications and
decisions attached to Mexico’s response do not resolve the matters
raised in the submission as to whether the relevant authorities took
proper enforcement actions as prescribed by the LGEEPA.47 Mexico’s
response provides a considerable amount of relevant information on the
manner in which the complaints in question were processed, but this
information does not resolve the central issue of whether Mexico is fail-
ing to effectively enforce its environmental law in these cases. The sub-
mission warrants the development of a factual record in order to shed
more light on that matter.

Similarly, itis appropriate to address in a factual record the matters
raised in the submission in relation to the investigation and prosecution
of probable environmental crimes. In particular, the factual record
would document the status of the denunciations of probable crimes filed

46. See Response at 8-9 and appendices VI-VIL

47.  Specifically, this refers to the cases discussed in Submission headings A (except the
complaints filed by Ricardo Chaparro Julidn [Tepehuédn de las Fresas Indigenous
People] on 12 October 1998 and by Ejido Rocoroyvo on 18 February 2000), F, G, H, I,
K, M, N, O, P (except for the inspection visits on which facts already complained of
by the ejido residents were observed, as discussed in Response Appendix XIII), R, S
and T.
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with the MPF that are mentioned in the submission; the process whereby
the environmental authorities determined whether the facts in question
of which they had knowledge constitute probable environmental
crimes; and the decisions on whether to notify the MPF of these facts.

The Submitter asserts that the failures to process the citizen com-
plaints filed by the indigenous peoples and communities of the Sierra
Tarahumara constitute a persistent pattern of denial of access to envi-
ronmental justice to those communities. The NAAEC stresses the impor-
tance of public participation in conserving, protecting and enhancing
the environment, and contemplates, among the goals of the Parties, the
achievement of high levels of environmental protection and compliance
with the law.48 The submission also states that the alleged failures to
enforce fall within the context of NAAEC Articles 6 and 7, which estab-
lish the commitment of the Parties to initiate, in a timely manner, judicial
proceedings to seek appropriate sanctions or remedies for violations of
their environmental law. The effective enforcement by Mexican envi-
ronmental authorities of the citizen complaint procedure is fundamental
to the promotion of citizen participation in environmental protection.
Equally important is cooperation between the environmental authori-
ties and the MPF in the proper investigation and prosecution of probable
environmental crimes. The development of a factual record with respect
to this submission would promote the effective enforcement of the
Party’s environmental law provisions that enable the indigenous peo-
ples and other rural communities of the Sierra Tarahumara to partici-
pate, by filing complaints and denunciations, in the protection of the
region’s forests and the conservation of its ecosystems.

In the case of the alleged failures to enforce in connection with the
appeal for review process, Mexico’s response resolves the matters raised
in the submission, and the Secretariat considers that the development of
a factual record is not warranted in this regard.

While the alleged failures to enforce environmental law of the kind
raised in this submission might not individually warrant preparation of
a factual record, taken together, and considering the importance of the
effective participation by indigenous peoples and other communities of
the Sierra Tarahumara in the environmental protection of that region,
the allegations in this submission pose a central question about effective
enforcement of environmental law that warrants preparation of a factual
record.

48. NAAEC Preamble, sixth paragraph, and Articles 1(a) and (g) and 5(1).
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V. RECOMMENDATION

For the reasons set forth in this Notification, the Secretariat hereby
informs the Council that in light of the response of Mexico, it considers
that those assertions in submission SEM-00-006 (Tarahumara) that pre-
viously warranted a response from the Party, concerning the alleged
failures to effectively enforce LGEEPA Articles 169, 189, 190-193, 199
and 202, as well as CPF Articles 416, 418 and 419, warrant the develop-
ment of a factual record. The submission asserts failures to effectively
enforce environmental law with respect to the citizen complaint proce-
dure and the prosecution of probable environmental crimes, in the
cases presented by indigenous peoples and communities of the Sierra
Tarahumara, which, in light of the response from the Party, warrant doc-
umenting in a factual record. The effective enforcement of the environ-
mental law that establishes these procedures is fundamental to the
promotion of citizen participation—particularly of indigenous peo-
ples—in environmental protection and natural resource conservation.

Respectfully submitted for your consideration on this 29th of

August 2002.

Victor Shantora
Acting Executive Director
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Date of Complaint

1.- 14/10/1998
2.- 12/10/1998
3.- 04/12/1998
4.- 07/12/1998
5.- 15/03/2000
6.- 15/03/2000

7.- 15/03/2000

8.- 15/03/2000

9.- 15/03/2000

10.- 07/02/2000
11.- 15/03/2000
12.- 15/03/2000

13.- 15/03/2000

14.- 18/02/2000
15.- 15/03/2000
16.- 15/03/2000
17.- 15/03/2000
18.- 20/08/1998
19.- 18/08/1999

20.- 16/06/1999

21.- 01/09/1999

22.- 18/02/1998
23.- 19/07/1999
24.- 03/08/1999
25.- 08/11/1999
26.- 10/03/2000

Appendix A

Filed by:

Comunidad Choguita
Tepehuan de las Fresas
Tepehuan de las Fresas
Comunidad Rochéachi

Ejido Cuiteco (A. Bravo Gaxiola)

Ejido Baragomachi
(A. Bravo Gaxiola)

Ejido Monterde
(A. Bravo Gaxiola)

Ejido Basonaivo
(A. Bravo Gaxiola)

Ejido Mesa de Arturo
(A. Bravo Gaxiola)

Ejido Churo (Domingo Carrillo)
Ejido Churo (A. Bravo Gaxiola)
Ejido del Refugio

(A. Bravo Gaxiola)

Ejido Ocoviachi
(A. Bravo Gaxiola)

Ejido Rocoroyvo
Ejido Rocoroyvo
Ejido Areponapuchi
Ejido San Alonso
Ejido el Consuelo

Ejido San Ignacio Arareco
(A. Bravo Gaxiola)

Ejido San Diego Alcala
(O. Romero)

Ejido San Diego Alcala
(O. Romero)

Ejido Ciénega Guacayvo
Ejido Ciénega Guacayvo
Ejido Ciénega Guacayvo
Coalicién Rural/Coalition
Ejido Rocheachi

Sections to which the
complaint pertains

Al 11
A2,F3,13,0.1
A3,F4,14,02
A4,G4

A5, 114
A.6,1.15

A7,116
A8, 117
A9, 118

A.10, 1.19
A11,1.20
Al12,121

A.13,1.22

A14,123
A.15,1.24
A.l16
Al17
F1,12
F2,G1

F5 G2
F.6,G.3,N.1

F7,17,0.3
F38,1.8, 0.4
F.9,19,0.5
F.10
G5
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27.- 13/10/1999
28.- 09/07/1999
29.- 04/10/1999
30.- 01/12/1999
31.- 07/08/1998
32.- 30/03/1999

33.- 26/07/1999

Note: (A.B.G.) = Claim submitted by Agustin Bravo Gaxiola

Date of Appeal
1.- 17/12/1998

2.- 15/02/1999

Date of Criminal
Complaint

1.- 21/09/99

Tepehuan de las Fresas
Tepehuan de Malanoche
Ejido Ciénega Guacayvo
Ejido Ciénega Guacayvo
Ejido Pino Gordo (P. Ramos)

Ejido Pino Gordo (J. Garcia y
H. Olvas)

Ejido Ciénega Guacayvo

Filed by:
Comunidad Choguita (J.
Fuentes)

Ejido Rochéachi (A.B.G.)

Filed by:

Ejido San Diego de Alcala

15,51

1.6,5.2
1.10,M.1,0.7,R.2
111

112, T.1

1.13

0.6,R.1

Relevant Sections
C.1,D.1

C2,D2

Relevant Sections

H.1
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Date of Forestry Conducted at:

Audit/Inspection

1.- xx/09/1999 Ejido Pino Gordo

2.-
3.-

9.-

10.-
11.-
12.-
13.-
14.-
15.-
16.-
17.-
18.-

02/06/1999
11/08/1999

25/10/99

31/05/1999

25/11/1999

04/03/1999

16/07/1998

XX /XX /XX
XX /XX /XX
XX/ XX/ XX
XX /XX /XX
XX /XX /XX
XX/ XX/ XX
XX /XX /XX
XX /XX /XX
XX/ XX/ XX

XX /XX /XX

(Colorada de los Chéavez)
Ejido Ciénega Guacayvo

Ejido Ciénega Guacayvo

Ejido Ciénega de Guacayvo

Ejido el Consuelo

Ejido San Ignacio Arareco

Tepehuén de las Fresas
(Ejido Llano Grande)

Ejido Ciénega de Guacayvo

Ejido Mesa de Arturo
Ejido Churo

Ejido Cerocachui
Ejido el Refugio
Ejido Baragomachi
Ejido Monterde

Ejido Basonayvo
Ejido Ocoviachi
Ejido Rocoroyvo
Ejido San Alonso

Relevant
Sections

G.6,K.1,P5

K2,P4
K3,P4

K4,P4”

P.1

P2

P.3

P4

P9
P.10
pP.11
pP.12
P.6
pP.7
pP.8
P.13
P.14
P.15

Arising from com-
plaints mentioned
in the submission?

Yes (p. 35 submission)

?

Yes, that of 03/08/99
and that of 03/08/99
(sections F.8, 1.8, 0.4,
F.9,1.9, 0.5, Appen-
dices 43-50 of the
submission)

Yes, that of 01/10/1999
(Appendix 50 of the
submission)

Yes, that of 20/08/98
(sections F.1, 1.2;
Appendix 12 of the
submission)

Yes, that of 18/08/99
(sections F.2, G.2;
Appendix 14 of the
submission)

Yes, that of 04/12/98
(sections A.3,F.4,14,
0.2; see footnote 88
of the submission)

Yes, that of 18/02/98
(sections F.7,1.7, 0.3;
p- 25 of the submission)

?
?

?
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PARTY:
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SUMMARY:

SEM-01-001
(Cytrar II)

ACADEMIA SONORENSE DE DERECHOS
HUMANOS, A.C., DOMINGO GUTIERREZ
MENDIVIL

MEXICO
14 February 2001

The submission asserts that Mexico is failing to
effectively enforce its environmental law in rela-
tion to the establishment and operation of the
Cytrar hazardous waste landfill near the city of
Hermosillo, Sonora, Mexico. The Submitters
assert that the Cytrar hazardous waste landfill
carried on activities in violation of multiple legal
provisions, since: a) it operated without an envi-
ronmental impact authorization; b) it failed to
comply with the applicable legal provisions con-
cerning the design and construction of its facili-
ties; c) it deposited hazardous waste originating
from the company Alco Pacifico, Inc. of the United
States of America. The submitters allege that these
violations concerning the disposal of hazardous
wastes have caused damage to human health and
to habitat.

SECRETARIAT DETERMINATIONS:

ART. 15(1)
(29 July 2002)

Notification to Council that a factual record is
warranted in accordance with Article 15(1).
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Secretariat of the Commission for Environmental
Cooperation of North America

Article 15(1) Notification to Council that
Development of a Factual Record is Warranted

Submission Number: SEM-01-001 (Cytrar II)

Submitter(s): Academia Sonorense de Derechos
Humanos, A.C.
Lic. Domingo Gutiérrez Mendivil

Concerned Party: United Mexican States
Date of Receipt: 14 February 2001
Date of this Notification: 29 July 2002

I EXECUTIVE SUMMARY

Under Articles 14 and 15 of the North American Agreement
on Environmental Cooperation (the “NAAEC”), the Secretariat of the
Commission for Environmental Cooperation (the “Secretariat”) may
consider submissions asserting that a Party to the NAAEC is failing to
effectively enforce its environmental law. If the Secretariat finds that the
submission meets the requirements of Article 14(1), it shall then deter-
mine whether the submission warrants requesting a response from the
Party named in the submission, in accordance with Article 14(2). In light
of any response from the Party, the Secretariat may notify the Council
that it considers that the submission warrants developing an Article 15
factual record. By a two-thirds vote, the Council may instruct the Secre-
tariat to prepare a factual record. The final factual record, again by a vote
of two-thirds of the members of the Council, may then be made public.

This Notification contains the Secretariat’s analysis with respect
to whether Submission SEM-01-001 (Cytrar II), filed 14 February 2001 by

35
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Academia Sonorense de Derechos Humanos, A.C. and Domingo
Gutiérrez Mendivil (the “Submitters”) warrants developing a factual
record. The submission asserts that Mexico is failing to effectively
enforce its environmental law with respect to alleged violations in the
construction and operation of the hazardous waste landfill known as
Cytrar, and with respect to the Submitters’ access to information relating
to those alleged violations.

On 24 April 2001, the Secretariat determined that the submission
met the requirements of Article 14(1) of the NAAEC. In addition, consid-
ering the criteria set forth in NAAEC Article 14(2), the Secretariat deter-
mined that a response from the Party was warranted. On 4 June 2001 and
30 July 2001, Mexico provided information to the Secretariat about a
pending international dispute resolution proceeding (hereinafter “the
arbitration”), which according to the Party precludes further processing
of this submission, in accordance with Article 14(3)(a) of the NAAEC. In
these communications, the Party did not provide any response to the
assertions contained in the submission.

As described in this notification, the Secretariat determines that
termination of the process of this submission under NAAEC Article
14(3)(a) is not warranted, because the matter raised in the submission is
not subject to a pending proceeding. In accordance with NAAEC Article
15(1), the Secretariat notifies the Council that the submission warrants
development of a factual record. The Secretariat considers that develop-
ing information in a factual record on the matters raised in the submis-
sion would advance the goals of NAAEC of promoting transparency,
public participation and the effective enforcement of environmental
law.

II. SUMMARY OF THE SUBMISSION

On 14 February 2001, Academia Sonorense de Derechos Humanos,
A.C. and Lic. Domingo Gutiérrez Mendivil filed a submission with the
Secretariat in accordance with Articles 14 and 15 of the NAAEC. The
Submitters assert that the Mexican government is failing to effectively
enforce its environmental law with respect to alleged violations in the
construction and operation of the hazardous waste landfill known as
Cytrar, and with respect to access to information relating to those
alleged violations. This is the second submission filed with respect to the
Cytrar landfill. The first submission, SEM-98-005, was terminated on 26
October 2000.
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Cytrar is located near the city of Hermosillo in the state of Sonora,
Mexico. The landfill is no longer operating, because in 1998 the environ-
mental authority denied Cytrar, S.A. de C.V. renewal of its operating
authorization. The submission asserts that Mexico has failed to effec-
tively enforce with respect to Cytrar, Article 9 of the Federal Law of
Environmental Protection (Ley Federal de Proteccion al Ambiente—LFPA)
of 1982;1 Articles 28, 29, 32, 153 and 159 Bis 3 of the General Law of Eco-
logical Balance and Environmental Protection (Ley General del Equilibrio
Ecologico y la Proteccién al Ambiente—LGEEPA); Article 7 of the LGEEPA
Hazardous Waste Regulations (Reglamento de la LGEEPA en Materia
de Residuos Peligrosos—RRP); Article 415 of the Federal Criminal Code
(Codigo Penal Federal—CPF);2 and Mexican Official Standard NOM-
057-ECOL-1993, which establishes the requirements for the design, con-
struction and operation of controlled hazardous waste landfill cells
(NOM-057).3

According to the Submitters, Mexico failed to effectively enforce
Articles 28,29 and 32 of the LGEEPA by not requiring an environmental
impact statement prior to the performance of works and activities at the
landfill site now known as Cytrar, and by allowing the persons subse-
quently responsible to operate it without the appropriate authorization.
Second, the submission asserts that the environmental authority failed
to effectively enforce Article 153 of the LGEEPA and Article 7 of the RRP,
which prohibit the import of hazardous waste for final disposal in Mex-
ico and require the repatriation of hazardous waste generated under the
temporary import regime. The submission claims thathazardous wastes
abandoned by the company Alco Pacifico, S.A. de C.V. should have been
repatriated to the United States but instead were disposed of in the
Cytrar landfill. The third assertion of the submission is that Mexico did
not take enforcement action regarding the alleged violation of the speci-
fications under NOM-057 for the construction of confinement cells. The
fourth assertion is that the Party has failed to effectively enforce CPF
Article 415 by not bringing a criminal action following the denuncia-
tion of alleged environmental crimes concerning the matters described
above, by one of the Submitters on 8 December 1997 and 3 December
1998. Lastly, the submission asserts that Mexico has violated the right to

1. The LFPA was in effect until 1988. The LGEEPA, which replaced it, essentially keeps
the environmental impact provisions (Articles 28 through 30). Reference is made
hereafter only to the current provisions.

2. The penalties set forth in this article were modified by Decree on 1 February 2002,
published in the Federal Official Gazette (Diario Oficial de la Federacion—DOF).

3. Aswellasthe prior Ecological Technical Standard NTE-CRP-010/88, published in the
DOF on 14 December 1988, and Mexican Official Standard NOM-PA-CRP-006/93,
which would receive its current nomenclature, NOM-057-ECOL-1993, by reason of
the Accord published on 22 October 1993.



38 NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

environmental information contemplated in Article 159 Bis 3 of the
LGEEPA, by denying environmental information to the Submitters,
principally with regard to the nature and origin of waste deposited in the
Cytrar landfill.

III. SUMMARY OF THE RESPONSE OF MEXICO

In its response, received 4 June 2001, the Party asserts that “the
Government of the United Mexican States is legally prevented from
responding to the matter in question, since it is the subject of an arbitra-
tion proceeding to settle an international dispute with the company
Técnicas Medioambientales Tecmed, S.A. [shareholder of Cytrar S.A.
de C.V.], presumably arising from default on the Agreement for the
Reciprocal Promotion and Protection of Investments (Acuerdo para la
Promocion y Proteccion Reciproca de Inversiones—APRI) with Spain.4”
(translation from original) The Party therefore requested that the Secre-
tariat proceed no further with submission SEM-01-001, pursuant to
NAAEC Article 14(3)(a).

Following the Secretariat’s determination of 13 June 2001 that it did
not have sufficient information to evaluate this assertion of the Party, on
30 July 2001 Mexico provided additional information to the Secretariat
on the international dispute in question. Mexico asserts that, based on
“the connexity of causes [...] between the Cytrar II submission and the
international dispute subject to an ICSID arbitration proceeding, it is
clearly demonstrated that ‘the matter (Cytrar II) is the subject of a pend-
ing judicial or administrative proceeding’ as provided in Article 14.3(a)
of the NAAEC, and given that this proceeding began procedurally
before the Cytrar Il submission [...] the United Mexican States considers
that submission should be deemed fully and absolutely concluded.”
(translation from original)

The Party did not respond to the matters raised in the submission
in either of the two communications sent to the Secretariat.

IV. ANALYSIS

A. Introduction

This Notification concerns the NAAEC Articles 14(3) and 15(1)
stages of the process. The Secretariat previously determined that the

4. ICSID, Case No. ARB(AF)/00/2, listed as number 27 in the list of pending cases.
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submission met the requirements of Article 14(1) and that it merited a
response from the Party, in consideration of the criteria of Article 14(2).

On 24 April 2001, the Secretariat determined that the submission
metall requirements under Article 14(1) (a)-(f) of the NAAEC.5 As stated
in that determination, the submission was filed with the Secretariat by
an individual and a non-governmental organization, asserting that
Mexico has failed to effectively enforce various articles of the LGEEPA,
the RRP, the CPF and NOM-057. These provisions qualify as “environ-
mental law” under NAAEC Article 45(2). Also, the Secretariat deter-
mined that the assertions met the temporal requirement of Article 14(1)
because they referred to matters for which enforcement action could be
taken at the time the submission was filed. The submission was filed in
Spanish, the language designated by Mexico for such purposes. The
Submitters clearly identify themselves in the submission, indicating that
their domiciles are in the city of Hermosillo, Sonora, Mexico. The Secre-
tariat determined that the information and documents provided by the
Submitters are sufficient to review the submission, particularly consid-
ering that they have tried to obtain additional information that allegedly
has been denied to them. The Secretariat concluded that the submission
isnotaimed atharassing industry butrather to promote the enforcement
of environmental law in Mexico. The submission also asserts that the
matter has been communicated in writing to the pertinent authorities in
Mexico, principally through citizen complaints, information requests
and amparo suits.

The Secretariat reviewed the submission considering the criteria
under Article 14(2) of the NAAEC, and in its determination of 24 April
2001 concluded that the submission warranted a response from the
Party.6 The submission addresses the remedies available under the laws
of the Party that have been pursued, and the Secretariat considers that
a reasonable effort has been made to pursue them. The Submitters
indicate that they have initiated several administrative and judicial
proceedings, including a citizen complaint, a denunciation of alleged
environmental crimes, a complaint before the State Human Rights Com-
mission and four amparo suits.” The submission does not appear to be
based exclusively on media reports, although the Submitters do refer to
some news reports. The Submitters assert that “the harm caused to all
residents of Hermosillo, Sonora by the existence of the Cytrar hazardous
waste landfill is evident, polluting the soil and atmosphere with toxic
waste exposed to the open air, and which will imminently pollute the

5. SEM-01-001 (Cytrar II), Determination pursuant to Article 14(1) (24 April 2001).
6. Ibid.
7. See exhibits 5, 8,12, 13, 15, 17, 27, 31 and 32 of the submission.



40 NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

water tables at the site, if they have already been polluted [sic].” (transla-
tion from original) The information included in the submission does not
provide any certainty as to the existence of harm relating to the landfill,
although there also does not appear to be publicly available information
concerning compliance (by Cytrar, S.A. de C.V. and its predecessors)
with the obligations and specifications required under Mexican envi-
ronmental law to prevent the hazardous waste landfill from causing
harm to human health and the environment, as stated in the submis-
sion.8 Lastly, the Secretariat considered that further study in this process
of the matters raised in the submission, regarding the effective enforce-
ment of environmental law on final disposal of hazardous waste and
access to related information by interested parties, would contribute to
furthering the goals of the NAAEC. Based on the above, on 24 April 2001,
the Secretariat requested a response from Mexico to the submission.

The Party notified the Secretariat on 4 June 2001 that the matter
raised in the submission is subject to an international proceeding and
thus, in accordance with NAAEC Article 14(3)(a), the Secretariat should
proceed no further. After examining the communication received, the
Secretariat informed the Party that it did not have sufficient information
to determine that it was impeded from continuing to process the submis-
sion in accordance with NAAEC Article 14(3)(a). The Secretariat indi-
cated that Mexico still had 30 days to provide a response to the matters
raised in the submission and/or the information necessary to determine
whether the matter raised in submission SEM-01-001 (Cytrar II) is the
same as the matter subject to the international dispute [ARB(AF)/00/2]
involving Mexico.

In its response to the Secretariat’s determination, received 30 July
2001, Mexico provided additional information on the matter of the inter-
national dispute. Neither of the two communications sent to the Secre-
tariat included a response by the Party to the matters raised in the
submission.

B. Should the Secretariat proceed with the submission in
accordance with NAAEC Article 14(3)(a)?

Under NAAEC Article 14(3)(a), when the matter raised in a sub-
mission is subject to a pending proceeding, the Secretariat terminates the
process of the submission without further analyzing whether the devel-
opment of a factual record is warranted. To apply this exceptional

8. See pages 7 through 9 and exhibits 5, 8, 13, 15, 17, 20 through 23, 25, 26, 30, 32, 40 and
41 of the submission.
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condition for terminating a submission, the Secretariat must ascertain
that there is a “pending judicial or administrative proceeding” and that
the matter raised in the submission is the subject matter involved in such
proceeding.? Also, there must be a reasonable expectation that the
“pending judicial or administrative proceeding” invoked by the Party
will address and potentially resolve the matters raised in the submis-
sion. In the case of this submission, and based on the Party’s communi-
cations of 4 June 2001 and 30 July 2001, the Secretariat determines that
the conditions under Article 14(3)(a) for terminating the process are not
satisfied.

Mexico is the defendant in an arbitration proceeding to resolve an
international dispute with the company Técnicas Medioambientales
Tecmed, S.A. The proceeding is before the International Center for Set-
tlement of Investment Disputes (ICSID), registered under case number
ARB(AF)/00/2 and listed as number 27 of pending cases. The Party
argues:

The international dispute arises because investments made in the territory
of the United Mexican States, by the company “CYTRAR, S.A. DE C.V.”
owner of the hazardous waste landfill of the same name, located in the
area of Hermosillo, municipality of Hermosillo, Sonora, Mexico have
allegedly been affected [...]

The international dispute derives from the enforcement of environmental
law by the then-existing Semarnap [Secretariat of Environment, Natural
Resources and Fisheries], given that on 25 November 1998 the renewal of
the landfill’s operating authorization was denied and its closure ordered.
That is, the international dispute subject to arbitration centers on the
authority’s act denying an authorization, in this case for operation [...]

In addition, the cause of the Cytrar II submission arises, from the stand-
point of the submitters” arguments, because of the issuance or denial of
authorizations or permits, since each of the four petitionary points refer, in
essence, to the authority’s act authorizing the operation of the hazardous
waste landfill, the movement of contaminated soil, the construction of
landfill cells or access to environmental information, as the case may be.

Based on the above, establishing the connexity of causes,10 understood to be
an identity existing between two diverse actions with identity of causes,

9.  Seeinthisregard SEM-99-001 (Methanex), Determination pursuant to Article 14(3)
(30 June 2000), and the definition of “pending judicial or administrative proceed-
ing” in NAAEC Article 45(3), including “an international dispute resolution pro-
ceeding to which the Party is party.”

10. The theses of jurisprudence supporting the connexity, in accordance with the
Supreme Court of Justice’s interpretation of the Laws of the United Mexican States,
is attached. [note from original].
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between the Cytrar II submission and the international dispute subject to
an ICSID arbitration proceeding, it is clearly demonstrated that “the mat-
ter (Cytrar II) is the subject of a pending judicial or administrative pro-
ceeding” under the provisions of Article 14.3(a) of the NAAEC, and given
that this proceeding began procedurally before the Cytrar II submission,
as established in point 4 of this communication, the United Mexican States
considers that submission should be deemed fully and absolutely con-
cluded.” (translation from original) [emphasis added]!!

Article 14(3)(a) provides: “The Party shall advise the Secretariat ...
whether the matter is the subject of a pending judicial or administrative
proceeding, in which case the Secretariat shall proceed no further.” The
Secretariat considered whether the NAAEC contemplates termination
of a submission due to “connexity of causes” (as defined by Mexico in its
response) with a pending proceeding. Connexity of causes, as used by
Mexico, would appear to apply to proceedings ultimately caused by the
same triggering event, but involving different legal and factual issues.
NAAEC Article 45 contains definitions for purposes of Article 14(3), but
itdoes notinclude a definition of “matter.” However, neither the text nor
the objectives of the Agreement suggest that the term “matter” should be
given the broad construction as would derive from applying the princi-
ple of connexity of causes. The Secretariat has previously construed pro-
visions of the Agreement narrowly when a broader reading could defeat
the objectives of the Agreement by too liberally allowing Article 14(3)(a)
to cut off further review.12

Itis incumbent upon the Party invoking NAAEC Article 14(3)(a) to
show that the matters raised in a submission are the same as those sub-
ject to a pending proceeding. In the current case, while the submission
and the pending arbitration both refer to the Cytrar landfill, they address
differentissues. As Mexico indicates, the arbitration centers on the denied
renewal of the authorization to operate the Cytrar landfill, which allegedly
caused harm to Tecmed’s investment. By contrast, the submission cen-
ters on alleged failures to effectively enforce environmental laws with
respect to presumed violations of the LGEEPA, the RRP, the CPF and
NOM-057-ECOL-1993 in connection to the Cytrar landfill (alleged fail-
ure to conduct an environmental impact assessment, alleged illegal
disposal of waste, alleged violation of general cell construction specifica-
tions and denied access to information).

11. See pages 3 through 5 of Mexico’s response of 30 July 2001.

12.  See SEM-97-006 (Oldman River II) Notification pursuant to Article 15(1) (19 July
1999); SEM-97-001(BC Hydro) Notification pursuant to Article 15(1) (27 April
1998); SEM-98-004 (BC Mining) Notification pursuant to Article 15(1) (11 May
2001); and SEM-00-004 (BC Logging) Notification pursuant to Article 15(1) (27 July
2001).
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Moreover, the arbitration does not refer to a failure to effectively
enforce environmental law; nor does the submission refer to the inter-
ests of Cytrar investors or to the denied renewal of the authorization to
operate the landfill in 1998. Thus, Mexico has not argued that any of the
factual or legal matters raised in the submission would necessarily arise
in the arbitration, and the Secretariat has no reason to believe this would
happen. For Article 14(3)(a) to apply so as to terminate a submission,
there must be a reasonable expectation that the “pending judicial or
administrative proceeding” invoked by the Party will address and
potentially resolve the matters raised in the submission. As far as the
Secretariat can foresee, the arbitration is not likely to address, and poten-
tially resolve, the Submitters’ concern that Mexico is failing to effectively
enforce its environmental law with respect to the Cytrar landfill. Nor is
there any reason to believe that a factual record would interfere with the
arbitration.

In the case of the Methanex submission (SEM-99-001), for example,
the Secretariat determined that it was impeded from continuing the pro-
cess because the same allegations raised in the submission were, along
with others, the subject of a Chapter 11 arbitration under the North
American Free Trade Agreement (NAFTA).13 In that case, the submis-
sion and the international arbitration were both initiated by the same
person (Methanex Corporation), and the matter raised in the Methanex
submission (that the United States and the state of California were not
effectively enforcing their environmental law on underground gasoline
storage tanks) was expressly the subject, among others, of the Methanex
NAFTA proceeding.

Because the matters raised in the submission are not subject to a
pending proceeding, the Secretariat determines thatitis notbarred from
continuing the process of submission SEM-01-001, under NAAEC Arti-
cle 14(3)(a).

C. Reasons why the submission warrants development of a factual
record

In accordance with NAAEC Article 15(1), the Secretariat considers
that the submission warrants the development of a factual record.
Absent a response from Mexico to the allegations in the submission, the
Secretariat’s consideration at this stage is based solely on the submission
and on the objectives of the NAAEC.

13.  See SEM-99-001 (Methanex) Determination pursuant to Article 14(3) (30 June 2000).
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The submission contains allegations that Mexico has failed to effec-
tively enforce its environmental law with respect to the Cytrar landfill
by: failing to require an environmental impact assessment, allowing the
final disposal in Cytrar of hazardous waste from Alco Pacifico, failing to
enforce specifications for the construction of landfill cells, failing to pros-
ecute alleged environmental crimes, and denying access to environmen-
tal information.

1. Allegations concerning environmental impact assessment

The Submitters assert that Mexico failed to effectively enforce Arti-
cles 28, 29 and 32 of the LGEEPA, with respect to the hazardous waste
landfill currently known as Cytrar, by failing to require an environmen-
tal impact statement prior to the construction and operation of the land-
fill and by allowing the subsequent owners to operate the landfill
without the appropriate environmental impact authorization. The sub-
mission asserts that the landfill never obtained an environmental impact
authorization and cites an excerpt from a memorandum by the Head of
Legal Affairs at the National Institute of Ecology, dated 28 January 1998,
which states:

It should be noted, with regard to the environmental impact statement and
risk study that you request, that the company in question (referring to
CYTRAR, S.A., DE C.V.) did not have the obligation to file those studies,
because when it began procedures with the General Bureau of Environ-
mental Pollution Prevention and Control [...], in the year 1986, it complied
with the provisions of the Federal Law of Environmental Protection [...]14
(translation from original)

The Submitters claim that the environmental impact evaluation
was required of the landfill from the start, under Article 9 of the LFPA.
According to the submission, even if that were not the case, an environ-
mental impact authorization would be required of the landfill under the
1988 LGEEPA. The Submitters argue that application of the LGEEPA to
require an environmental impact authorization of an existing landfill
would not violate the constitutional provision against retroactive appli-
cation of the law, because the environmental impact requirement stems
from a law of public order and social interest.15 According to the Submit-
ters, despite the government’s assertion that the environmental impact
assessment requirement was not applicable to Cytrar S.A. de C.V., that
company prepared an environmental impact statement in 1994, which

14. See quote on page 11 of the submission.
15. See pages 3, 9 through 12 and exhibits 10 and 19 of the submission.



SEM-01-001 45

allegedly was never approved. This raises questions about what trig-
gered it and how the government processed it.

The Secretariat considers that development of a factual record with
respect to this submission is warranted, particularly in the absence of a
response from the Party, to gather information on the enforcement by
Mexico of the environmental impact assessment obligations of Cytrar,
S.A.deC.V., after 1 January, 1994, when the NAAEC entered into force.

2. Allegations concerning final disposal of hazardous waste from
Alco Pacifico in Cytrar

Another assertion by the Submitters is that Mexico is failing to
sanction the alleged violation of Article 153 of the LGEEPA and Article 7
of the RRP, purportedly committed by the final disposal in Cytrar of
hazardous waste that the Submitters claim should have been repatriated
to the United States. Article 153 of the LGEEPA and Article 7 of the RRP
prohibit the import of hazardous waste for final disposal in Mexican
territory and require the repatriation of hazardous waste generated
under the temporary import regime.16

According to the Submitters, in 1997 the Cytrar landfill received
for final disposal contaminated soil and other hazardous waste aban-
doned by the company Alco Pacifico, S.A. de C.V. The Submitters state
that Alco Pacifico lead smelter operated under the maquila regime at El
Florido, Tijuana, BC., and was shut down by the environmental authori-
ties in April 1991. The submission claims that Alco Pacifico abandoned
contaminated soil and hazardous waste illegally imported from the
United States, as well as waste generated from raw materials brought
into the country under the temporary import regime, all of which should
have been returned to the country of origin. According to the submis-
sion, the Mexican government arranged for the final disposal in Cytrar
of the waste abandoned by Alco Pacifico. The Los Angeles Superior
Court,17 in the United States, presumably provided for that purpose
US $2 million, which was apparently part of a fine imposed by the same
court on the carrier company S.R.S./Quemetco for the illegal transport
of hazardous waste to the Alco Pacifico site.18

16. See pages 3 through 6, 12 and 13, and exhibits 15 and 37 through 39 of the submis-
sion.

17.  The reference for this decision of the Superior Court of California, County of Los
Angeles was not provided.

18. See pages 6 to 8, and exhibits 20 to 23 of the submission.



46 NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

The Secretariat considers that development of a factual record with
respect to this submission is warranted, particularly absent a response
from the Party, to gather information on the final disposal of the Alco
Pacifico waste in Cytrar, and on the effective enforcement of Article 153
of the LGEEPA and Article 7 of the RRP in connection with that matter.

3. Allegations concerning construction specifications for landfill
cells

The third assertion in the submission is that Mexico has failed to
take enforcement action against Cytrar’s alleged failure to observe the
specifications of Mexican Official Standard NOM-057-ECOL-1993% in
the construction of the landfill cells. According to the authorizations
issued by the National Institute of Ecology to Cytrar, the landfill had one
cell with a capacity of 16,200 m3 in 1996 and a new cell with a capacity of
110,000 m3 in 1997.20

To support the assertion that the NOM-057 specifications were not
met, the submission includes an excerpt of an environmental impact
statement filed by Cytrar in 1994, describing the cell design.2! The Sub-
mitters assert that “... the containment walls of the Cytrar landfill cells do
nothave the cement layer mentioned in [the environmental impact state-
ment] and in some areas there does not appear to be a 30 cm sand layer.
The materials used as an alternative for the 60 cm concrete wall required
in paragraph 5.1.5 of Mexican Official Standard NOM-CRP-006-ECOL/
1993 [currently NOM-057] do not even remotely have a resistance of
240 kg/cm2.22” (translation)

As stated in the 24 April 2001 request for a Party response to this
submission, the Submitters as private parties do not have powers of
verification and may be limited by technical and economic reasons
from obtaining information from sources other than the environmental
authority.23 The Submitters claim that the authorities have refused their
requests that compliance with the construction specifications be veri-
fied. The submission indicates that, despite the refusal to verify the cells,
the government announced in July 1998 that it would perform an envi-
ronmental audit to ensure that, if necessary, prevention or remediation
measures would be taken before sealing the landfill cells. The Submitters
claim that the government has no intention of performing that audit,

19. Establishing the requirements for the design, construction and operation of con-
trolled hazardous waste landfill cells.

20. See exhibits 3 and 4 of the submission.

21. Which the environmental authority did notapprove, according to the Submitters.

22. See pages 6,7 and 12 and exhibit 19 of the submission.
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because, in February 2001, the government announced that it had given
the company a 45-day period to seal the landfill. The Secretariat has no
information on whether any of these actions has been carried out.

The Secretariat considers that development of a factual record with
respect to this allegation of the submission is warranted, particularly
absent a response from the Party that may have allowed for a better
understanding of Mexico’s enforcement of the landfill cells specifica-
tions in NOM-057 with respect to Cytrar.

4. Allegations concerning environmental crimes

The fourth allegation in the submission is that the Party has failed
to effectively enforce Article 415 of the CPF, which provides for a penalty
of three months to six years of imprisonment and a fine of the equivalent
to 1,000 to 20,000 times the daily minimum wage, for undertaking any
activity with hazardous materials or waste that causes or may cause
harm to public health, natural resources, fauna, flora or the ecosystems,
without authorization from the federal competent authority or in con-
travention of the permit specifications.2 On 8 December 1997 and 3
December 1998, the Submitter denounced as environmental crimes the
alleged lack of an environmental impact authorization, the alleged ille-
gal disposal of hazardous waste from Alco Pacifico in Cytrar, and the
alleged violation of the specifications for the construction of landfill
cells, referred to in the preceding sections.2> Under LGEEPA Article 182
any person may denounce alleged environmental crimes with the
agency responsible for criminal investigations and prosecutions
(Ministerio Piiblico Federal). The Secretariat considers that development
of a factual record is warranted, particularly in the absence of a response
from the Party, to gather information on the processing of the denuncia-
tion by the Submitter and the status of any criminal investigation
thereof.

5. Allegations concerning access to environmental information

Lastly, the submission asserts that Mexico has failed to effectively
enforce the right to environmental information contemplated in Article
159 Bis 3 of the LGEEPA, by failing to provide the Submitters various
items of environmental information relating to Cytrar. On 16 July 1998,

23. SEM-01-001 (Cytrar II) Determination pursuant to Article 14(1) (24 April 2001).

24. The penalties set forth in this article were modified by the Decree of 1 February
2002, published in the DOF.

25. See pages 6, 14 and 15 and exhibits 8 and 15 of the submission.
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the Submitter filed a request for information, principally on the nature
and origin of the waste deposited in the Cytrar landfill. On 28 June 1999,
the government declined to provide the information and the Submitters
filed an amparo suit against this refusal. On 12 July 2000, the federal judi-
ciary found the government’s decision to be lacking justification, in vio-
lation of the guarantees of legality provided in Constitutional Articles 14
and 16. The court thus ordered the environmental authority to issue a
well-founded and justified response to the information request, which
had not been issued at the time the submission was filed.26 The Submit-
ters assert the Party is thereby failing to effectively enforce its environ-
mental law concerning access to environmental information.

Other information the government allegedly refused to provide to
the Submitters includes information concerning the agreement whereby
which the Office of the Federal Attorney General for Environmental Pro-
tection (Procuraduria Federal de Proteccion al Ambiente—PROFEPA) and
the Los Angeles Superior Court arranged for the disposal in Cytrar of the
waste abandoned by Alco Pacifico.2?

As the Secretariat noted in its determination of 24 April 2001, the
Submitters’ concerns appear to be largely based on the lack of informa-
tion that could change their perception that the Cytrar hazardous waste
landfill failed to comply with environmental law and poses a high health
risk to the city of Hermosillo. Specifically, there does not appear to be
publicly available information on compliance (by Cytrar and its prede-
cessors) with the obligations and specifications applicable to hazardous
waste landfills under Mexican environmental law.28 The Secretariat con-
siders that development of a factual record is warranted with respect to
the allegations in this submission of a failure to provide access to envi-
ronmental information in connection to Cytrar.

In sum, the conditions under Article 14(3)(a) for terminating the
process are not satisfied because the matter raised in the submission is
not the subject of the pending proceeding invoked in the Party’s commu-
nications of 4 June 2001 and 30 July 2001. Particularly absent a response
from Mexico to the allegations in the submission, all of the matters raised
in the submission remain open and the Secretariat considers that they
warrant development of a factual record. Compliance with and effective
enforcement of environmental law regarding final disposal of

26. See exhibit 32 of the submission.

27. See pages 6 through 8 and exhibits 20 to 23 of the submission.

28. See SEM-01-001 (Cytrar II) Determination pursuant to Article 14(1) (24 April 2001)
and pages 7 through 9 and exhibits 5, 8, 13, 15, 17, 20 through 23, 25, 26, 30, 32, 40
and 41 of the submission.
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hazardous waste and access to relevant information by interested par-
ties are relevant to the NAAEC's goals to enhance the effective enforce-
ment of environmental laws, achieve higher levels of environmental
protection and compliance with the Parties’ laws, and to promote trans-
parency and citizen participation.2

V. RECOMMENDATION

For the reasons set forth in this notification, the Secretariat hereby
notifies the Council that it considers submission SEM-01-001 (Cytrar II)
warrants the development of a factual record. The submission raises
questions that remain open about the effective enforcement of Articles
28,29, 32,153 and 159 Bis 3 of the LGEEPA, Article 7 of the RRP, Article
415 of the CPF and NOM-057-ECOL-1993 in connection with the Cytrar
hazardous waste landfill in Hermosillo, Sonora, Mexico. Developing a
factual record with respect to the Cytrar Il Submission would contribute
to furthering the goals of the NAAEC, particularly those of enhancing
the effective enforcement of environmental laws and promoting public
participation through access to information.

Respectfully submitted for your consideration on this 29 of July
2002.

Victor Shantora
Acting Executive Director

29. See NAAEC Preamble, fifth and sixth paragraphs, and Articles 1(a), (e), (g), (h) and
5(1).
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(Ontario Logging)
SUBMITTERS: SIERRA LEGAL DEFENCE FUND ET AL.
PARTY: CANADA
DATE: 6 February 2002
SUMMARY: The Submitters assert that Canada is failing to

effectively enforce section 6(a) of the Migratory
Birds Regulations (MBR) against the logging
industry in Ontario. Section 6(a) of the MBR
makes it an offence to disturb, destroy or take a
nest or egg of a migratory bird without a permit.
The Submitters claim that in 2001 clear-cutting
activity destroyed over 85,000 migratory bird
nests in areas of Central and Northern Ontario.

SECRETARIAT DETERMINATIONS:

ART. 15(1) Notification to Council that a factual record is
(12 November 2002) warranted in accordance with Article 15(1).

ART. 15(1) Notification to Council pursuant to Council Reso-

(17 December 2003) lution 03-05 that a factual record is warranted in
accordance with Article 15(1).
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Secretariat of the Commission for Environmental
Cooperation of North America

Article 15(1) Notification to Council that Development of a
Factual Record is Warranted

Submission Number:

Submitters:

Represented by:
Concerned Party:

Date of Receipt:

SEM-02-001 (Ontario Logging)

Canadian Nature Federation

Canadian Parks and Wilderness Society
Earthroots

Federation of Ontario Naturalists

Great Lakes United

Sierra Club (United States)

Sierra Club of Canada

Wildlands League

Sierra Legal Defence Fund (SLDF)
Canada

6 February 2002

Date of this Notification: 12 November 2002

I.  EXECUTIVE SUMMARY

Article 14 of the North American Agreement on Environmental Cooper-
ation (“NAAEC”) creates a mechanism for citizens to file submissions in
which they assert that a Party to the NAAEC is failing to effectively
enforce its environmental law. The Secretariat of the North American
Commission for Environmental Cooperation (the “Secretariat”) initially
considers these submissions based on criteria contained in Article 14(1)
of the NAAEC. When the Secretariat determines that a submission
meets these criteria, the Secretariat then determines, based on factors
contained in Article 14(2), whether the submission merits requesting a
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response from the Party named in the submission. In light of any
response from the Party, the Secretariat may inform the Council that the
Secretariat considers that development of a factual record is warranted
(Article 15(1)). The Council may then instruct the Secretariat to prepare a
factual record for the submission (Article 15(2)).

On 6 February 2002, the Submitters filed with the Secretariat a sub-
mission alleging “the failure of the Canadian Government to effectively
enforce subsection 6(a) of the Migratory Birds Regulations against the
logging industry in Ontario.l” On 25 February 2002, the Secretariat
determined that the submission meets the requirements of Article 14 of
the NAAEC and requested a response from the Party in accordance with
Article 14(2). The Party submitted its response on 25 April 2002.2 In its
response, Canada identifies wildlife enforcement priorities and asserts
thatitis currently engaged in compliance promotion activities in the for-
estry context, although it is committed to acting on any instances of
non-compliance it becomes aware of and to pursuing the most effective
remedy possible. Canada further states that “because the submitters did
not provide any actual case, the Canadian Government was not able to
respond in a meaningful and factual way to their main assertion” and
“[f]or this reason, as well as the submitters’ failure to otherwise make a
complaint to [the Canadian Wildlife Service] that a logging operation in
Ontario was in violation of subsection 6(a) of the [Migratory Birds Regula-
tions], the Government of Canada believes that a factual record is not
warranted.” In accordance with Article 15(1), the Secretariat informs the
Council that the Secretariat considers that the submission, in light of the
Party’s response, warrants developing a factual record, and provides its
reasons.

II. SUMMARY OF THE SUBMISSION

The Submitters assert that Canada is failing to effectively enforcess.
6(a) of the Migratory Birds Regulations (“MBR”)3 adopted under the
Migratory Birds Convention Act, 1994 (“MBCA”)4 in regard to the logging
industry in Ontario. Section 6(a) of the MBR provides that “[...] no per-
son shall (a) disturb, destroy or take a nest, egg, nest shelter, eider duck
shelter or duck box of a migratory bird [...] except under authority of a
permit therefor.” Violations of s. 6(a) of the MBR may be prosecuted by

1. Submission at 1.

2. “Response to submission SEM-02-001 Prepared by the Government of Canada
Submitted to the Secretariat of the Commission for Environmental Cooperation”
dated 11 April 2002 [the “response”].

3. CR.C,c.1035.

4. S.C.1994, c. 22.
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way of summary conviction or as an indictable offence.> The Submitters
allege that Environment Canada (“EC”), through its Canadian Wildlife
Service (“CWS”), is primarily responsible for enforcing the MBCA.6

The Submitters claim that their research, based on statistical data,
estimates that in the year 2001, clear-cutting activity destroyed over
85,000 migratory bird nests in areas of central and northern Ontario.”
The Submitters further assert that “despite the estimated widespread
destruction of bird nests,8” an access-to-information request filed in
2001 revealed no investigations or charges in Ontario for violations of s.
6(a) of the MBR.?

The Submitters assert that logging activity in Ontario is carried out
under forest management plans (“FMPs”) prepared under the supervi-
sion of the Ontario Ministry of Natural Resources (“MNR”) in accor-
dance with provincial standards and without any input from federal
authorities on matters related to enforcing the MBCA, which is a federal
statute.10 They assert that while EC can be contacted for input on FMPs
and has produced a non-binding guideline!! directing that activities be
avoided during critical periods of migratory birds’ lifecycles, “EC fails
to take enforcement activities to ensure that this requirement [...] is
adhered to.12”

According to the Submitters, the CWS considers nest destruction
during logging to be “incidental” kill and the CWS has decided not
to use proactive enforcement measures against the logging industry
because violations of s. 6(a) of the MBR that occur during logging

5. Section 13 of the MBCA provides that for asummary conviction offence, a company
faces a maximum fine of $100,000, an individual a maximum $50,000 fine. Individ-
uals are also liable to jail terms of up to six months, or a combination of jail and a
fine. For indictable offences, the maximum fines are $250,000 for a company
and $100,000 for an individual. Individuals are also liable to jail terms of up to five
years, or to both a fine and jail sentence. With subsequent offences the maximum
fine to which an individual is liable is doubled.

6.  Submission at 3.

7. Submission at 4 and Appendix 6 of the Submission: Dr. Elaine MacDonald &
Kim Mandzy, “Migratory Bird Nest Destruction in Ontario” (Toronto: Sierra Legal
Defence Fund (SLDF), 2001).

8. Submission at 1.

9.  Submission at 6 and Appendices 7 and 8 of the submission (access to information
request respecting enforcement efforts under s. 6(a) of the MBR dated 13 July 2001
from Elaine MacDonald, SLDF to Michael Bogues, Chief Access to Information and
Privacy Secretary, Environment Canada, and materials received in response to
access to information request).

10. Submission at 5.

11.  Environmental Assessment Guideline for Forest Habitat of Migratory Birds.

12. Submission at 5, note 32.
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operations are not intentional.13 The Submitters claim that the MBCA
does not distinguish between intentional and unintentional violations,
and thatlike other public welfare laws, whenitis infringed, it is often the
result of unintentional, not wilful, conduct.14

The Submitters allege that the CWS favours conservation initia-
tives over enforcement in regard to the logging industry even though it
lacks evidence that this approach is more effective. Further, they con-
tend that even though logging has been an important industry in Can-
ada and Ontario for many decades, when the MBCA was updated in
1994, the Canadian government did not exempt the logging industry
from laws to protect migratory birds or their nests.

Finally, the Submitters assert that by giving the logging industry
special consideration, Canada is not following the requirement of the
Compliance and Enforcement Policy for Wildlife Legislation, which states
that “[c]Jompliance and enforcement activities must be securely founded
in law and must be fair, predictable, and consistent across Canada.15”
They also argue that “prosecutorial discretion” must be exercised on a
case-by-case basis and cannot support a decision not to engage in prose-
cutions on an industry-wide basis.16

The Submitters claim that a reasonable exercise of enforcement dis-
cretion would require an environmental assessment of a proposed FMP
or logging operation in order to weigh the relative costs associated with
each option, something which, they claim, has not been done. They also
advance several arguments in support of their view that the cost of
enforcing section 6(a) of the MBR need not have a significant impact on
EC’s enforcement budget.17”

III. SUMMARY OF THE RESPONSE

In its response, Canada advises that the Submitters did not ade-
quately inform the Secretariat of remedies, such as complaints to CWS,
which were available to them.18 Canada asserts that prior to the filing of
the submission, it received only one written complaint of nest destruc-
tion pursuant to logging in Ontario, and this complaint, which was duly
investigated, was not filed by one of the Submitters.1 Canada notes

13. Submission at 8.
14. Ibid.

15. Submission at 11.
16. Submission at 10.
17. Submission at 10.
18. Ibid.

19. Response at 1.
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that the Submitters sent only two written communications to relevant
authorities before filing the submission and that CWS officials replied to
these communications, committing to pass along further information as
it became available.

Canada points out that CWS staff had been trying to set up a
meeting with several of the Submitters as well as other interested
nongovernmental organizations long before the filing of the submission.
The purpose of the meeting would have been to allow the CWS to
explain the legal basis of the MCBA regulations; the overall approach to
the conservation of migratory birds, including enforcement; and the
foundations of the current policy on enforcement of the regulations. The
CWS would also have sought input from the Submitters on the overall
approach for the conservation of migratory birds, and where relevant,
on possible new directions for regulations. Canada claims that the Sub-
mitters delayed scheduling a meeting with the CWS until after the filing
of the submission, and expresses concern that the decision to do so “is
notreflective of the letter and spirit of the NAAEC.20” According to Can-
ada, at least one Submitter, the Canadian Nature Federation, did partici-
pate in a workshop on migratory bird issues, including enforcement of
the MBR, on 12-13 October 2001.

Canada claims that the Submitters’ assertions are not based on any
actual case where a failure to effectively enforce the MBR may or may
not be occurring, and that as a result, the Canadian Government is pre-
cluded from addressing in a direct and factual manner the assertions
made by the Submitters.2!

Despite these reservations, Canada provided a response to the sub-
mission. In its response, Canada states that EC and its agency, the CWS,
are responsible for the conservation and protection of migratory birds in
Canada.22 It notes that CWS programs address migratory bird conserva-
tion on several fronts, including law enforcement, habitat stewardship,
scientific research and other conservation actions. Canada states that
annual priorities for wildlife enforcement respond to public complaints,
international commitments, and wildlife conservation goals, and reflect
a balancing of public concern, conservation science, and international
commitments. It remarks that given that resources and staff are limited,
and that enforcement of the MBR must take place over a very large geo-
graphical range, some components of the migratory bird conservation
program, including the range of enforcement options, will necessarily

20. Response at 2.
21. Response at 2.
22. Response at 4.
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receive more attention than others. Canada states that enforcement
activities aim both to proactively address key conservation goals, as
defined by the CWS, and to respond to public concerns and emerging
conservation issues.

Canada states that the CWS must work cooperatively “with other
federal departments and agencies, provincial and territorial govern-
ments, as well as industry, NGOs, and the research community, to make
choices that promote a healthy landscape in an increasingly complex
environment.23”

Canada states that forestry legislation and guidelines in Ontario
provide for protection of the environment, including biodiversity, and
that federal agencies are invited to public consultations to provide input
in the development of FMPs. Canada disputes the Submitters” apparent
view that a proposed FMP can routinely trigger the federal environmen-
tal assessment process under the Canadian Environmental Assessment Act.
Canada states that approval of a provincial FMP does not absolve com-
panies of their responsibilities under the federal MBCA.

Canada denies the Submitters’ assertion that it has a sweeping pol-
icy not to enforce the MBR against the logging industry.24 The response
states that in regard to wildlife law enforcement, Canada traditionally
targets hunting, and, in recent years, illegal import and export of wildlife
and derivatives. Current enforcement priorities at the national level
include commercial smuggling and migratory bird protection, primar-
ily off- and near-shore spills that result in oiled birds. Canada notes that
the regional offices of EC establish a subset of these priorities so that the
Department can obtain the most effective coverage possible with the
resources available.

Canada contends that it is addressing the issue of nest destruction
during logging activities, mainly through compliance promotion.25 In
January 2001, the CWS met with industry representatives and told them
that the taking of migratory bird nests is prohibited except under the
authority of a permit and that compliance with s. 6(a) of the MBR is man-
datory. In October 2001, the CWS held a workshop on the topic of com-
pliance with the MBCA and associated regulations and conservation of
migratory birds in the forestry context that was attended by industry
groups, Canadian Nature Federation, government representatives and
specialists.

23. Ibid.
24. Response at 7.
25. Ibid.
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Canada states that compliance promotion and education are a nec-
essary firststep in a long-term enforcement approach in the forestry con-
text that will eventually facilitate arguments in court that a given
logging company will have been aware of the impacts of its actions. Can-
ada “is concerned that obtaining limited results in a court of law for
non-compliance at this stage would devalue the offence, and would be
counterproductive to conservation of migratory birds.26” Canada states
that EC is nevertheless committed to acting on any instances of non-
compliance that it becomes aware of and to pursuing the most effective
remedy possible, including prosecutions where appropriate.

Canada asserts that the CWS is planning and in the process of
implementing significant new initiatives and programs to address the
growing needs of compliance promotion and enforcement of wildlife
laws among industry in general.2?

In conclusion, Canada asserts that because the Submitters failed to
provide any actual case, and because of their failure to otherwise make a
complaint to the CWS that a logging operation in Ontario was in viola-
tion of s. 6(a) of the MBR, the Government of Canada believes that a fac-
tual record is not warranted.

IV. ANALYSIS

The Secretariat considers that the submission, in light of the
response provided by the Party, warrants developing a factual record as
recommended in this notification. The reasons for the Secretariat’s
recommendation are set forth below.

Why preparation of a factual record is warranted

Migratory birds are a cherished and valuable resource in North
America. The study of migratory bird populations yields clues about
long-range environmental impacts of local activities. Birds play a very
important role in insect pest control, plant pollination and seed dis-
persal.28 Birdwatchers, hunters and photographers contribute signifi-
cantly to a large ecotourism industry.2

26. Response at 8.
27. Response at 9.
28. Submission at 4.
29. Ibid.
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Canada and the United States recognized the importance of pro-
tecting this shared resource when they signed the Canada-U.S. Migra-
tory Birds Convention in 1916. In Canada, the MBCA and MBR translate
Canada’s commitments under the Convention into legal requirements
that are enforceable against companies and individuals, under penalty
of high fines and even prison time. By prohibiting the unauthorized
destruction of nests and eggs of migratory birds, s. 6(a) of the MBR is
potentially a powerful provision for the protection of migratory birds
and for the fulfillment of Canada’s commitments under the Convention.
Only aboriginals are exempted from the prohibition contained in s. 6(a)
of the MBR, consistent with aboriginal and treaty rights recognized
under the Constitution.30

Primary resource industries have always played an important role
in Canada’s economy, and forestry is central among these industries. In
many communities, forestry is the backbone of the local economy, and
because forest products are the first link in the supply chain of many
other industries, the performance of the forestry sector is often used as
one indicator in assessing the strength of Canada’s economy. As well,
concern for sustainability can condition consumer demand for forest
products and create incentives to identify and address environmental
impacts of activities carried on in this sector.

Both the submission and Canada’s response recognize that
destruction of migratory bird nests is a frequent environmental conse-
quence of logging.3! The importance in Canada of both protecting
migratory birds and maintaining a healthy and sustainable forestry sec-
tor underscores the value in examining enforcement of s. 6(a) of the MBR
so as to better understand its role in achieving the resource conservation
goals of the MBCA within the resource development context of forest
development.

Together, the submission and response demonstrate that enforc-
ings. 6(a) of the MBR in connection with logging poses a significant chal-
lenge .32 First, gathering evidence necessary to enforce s. 6(a) of the MBR
consistently across the logging sector would require ongoing efforts
over large areas.3 Second, the federal government — not the provinces —
is responsible for enforcing the MBCA and the MBR, but the provinces
own the natural resources within their boundaries and play a primary

30. See Section s. 2(3) of the MBCA and Article II of the Convention, as amended by a
1994 Protocol.

31. Submission at 4-5 and Response at 7-9.

32. Submission at 5-8 and Response at 8-9.

33. Response at 7.
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role in regulating the industries that bring those resources to market.34
Finally, the text of s. 6(a) of the MBR suggests that forestry activities
which result in destruction of migratory bird nests and eggs could be
legalized through the issuance of federal permits, but the MBR does not
contain any provisions for the issuance of such permits.35

Nevertheless, both the submission and response point to measures
that have been taken by Canada to address the issue of compliance with
the MBR in the forestry sector. For example, Canada has issued a guide-
line outlining measures to protect migratory birds in the context of forest
management planning.36 Canada has organized information and educa-
tion sessions to make the forest industry aware of its obligations unders.
6(a) of the MBR.37 Canada mentions that “CWS is planning and in the
process of implementing significant new initiatives and programs to
address the growing needs of compliance promotion and enforcement
of wildlife laws among industry in general.38” Finally, Canada has indi-
cated that it enforces s. 6(a) of the MBR on the basis of specific com-
plaints, and that when such complaints are brought to its attention, it
takes appropriate actions.39

The submission and the response, taken together, are insufficient
to dispel central questions regarding whether Canada is failing to effec-
tively enforce s. 6(a) of the MBR in the context of logging in Ontario.
Missing from the materials provided to the Secretariat, for example, is
specific information regarding how the federal guidelines are imple-
mented in practice, in particular in connection with the FMPs covering
the harvest areas mentioned in the submission. Similarly, it would be
useful to obtain information regarding whether and how federal infor-
mation and education sessions have resulted in changes in forestry com-
pany practices and procedures, in the hiring or training of personnel and
in investment in new equipment and scientific studies, and whether
Canada has put in place measures to ensure that its industry outreach
initiatives are improving compliance rates. Information is also needed
regarding the new initiatives that Canada mentions in its response. A
factual record would provide an opportunity to gather such informa-
tion, as well as information regarding the type and outcome of actions
taken in response to specific complaints, with a view to considering
whether, in light of all of these federal actions, Canada is failing to effec-
tively enforce s. 6(a) of the MBR.

34. Submission at 5 and Response at 5.
35. Response at 8.

36. Submission at 5, note 32.

37. Response at 8-9.

38. Response at 9.

39. Response at 8.
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Canada claims that the submission is not based on any actual case
where a failure to effectively enforce may or may not be occurring, and
that

[i]tis our firm belief that in order to examine whether there has been a fail-
ure to effectively enforce an environmental law, one has to look at the facts
of a particular instance, or instances. Without those facts, there can be no
examination of whether the law has been enforced or not.40

In the past, the Secretariat has determined that the Article 14 and 15
citizen submission process lends itself both to allegations of a wide-
spread or systemic failure to effectively enforce an environmental law as
well as to submissions concerning single violations.4! In fact, the Secre-
tariat has found that “[...] [t]he larger the scale of the asserted failure, the
more likely it may be to warrant developing a factual record, other
things being equal.42”

The question before the Secretariat is therefore not whether there
canbe an inquiry under Article 15 of the NAAEC into an alleged pattern
of failing to effectively enforce an environmental law, but rather what
kind of information Submitters must present in support of such an alle-
gation, and how, from a practical perspective, the Secretariat might go
about preparing a factual record in connection with a submission mak-
ing such an allegation. The answer will depend on the nature of the
allegation.

The Secretariat has already found that the submission meets the
requirements of Articles 14(1) and (2) of the NAAEC and has provided
its reasons.43 The Secretariat explains below how the Submitters have
supported their assertions, and it identifies potential sources of addi-
tional information relevant to a consideration of these assertions in the
context of a factual record.

The submission alleges that Canada is failing to effectively enforce
s. 6(a) of the MBR against the logging industry in Ontario% and states

40. Ibid.

41. See SEM-00-004 (BC Logging), Article 15(1) Notification (27 July 2001); SEM-98-004
(BC Mining), Article 15(1) Notification (11 May 2001); SEM-99-002 (Migratory
Birds), Article 15(1) Notification (15 December 2000); SEM-97-003 (Quebec Hog
Farms), Article 15(1) Notification (29 October 1999); and SEM-97-001 (BC Hydro),
Article 15(1) Notification (27 April 1998).

42. SEM-99-002 (Migratory Birds), Article 15(1) Notification (15 December 2000).

43. SEM-02-001 (Ontario Logging), Article 14(1) & (2) Determination (25 February
2002).

44. Submission at 1.
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that “[t]his is a widespread pattern of ineffectual enforcement [...]45” The
Submitters refer to e-mail statements of enforcement authorities as evi-
dence that there is a general policy of non-enforcement vis-a-vis the log-
ging sector,46 and they cite an access-to-information request which
yielded no information on specific enforcement actions.4” They also ref-
erence clearcutting activities under fifty-nine provincial FMPs that they
estimate will result in, or have resulted in, the destruction of approxi-
mately 85,000 nests, with no enforcement taken in response.48

The Secretariat considers that this information, which, taken
together, reinforces the Submitters’ concerns regarding how and
whether s. 6(a) of the MBR is enforced, is relevant to whether Canada is
failing to effectively enforce that provision. By focusing their assertions
on fifty-nine provincial FMPs, the Submitters suggest that gathering and
developing information regarding activities undertaken under those
FMPs would be an appropriate way to anchor a factual record inquiry.
The Secretariat agrees.

Within each of the forest management units covered by the
selected FMPs, the Submitters identified the planned harvest areas pur-
suant to the FMPs.49 The Submitters matched these specific harvest areas
to one of eight eco-regions in Ontario and calculated a breeding bird
density discounted to account only for the presence of birds both actu-
ally found in those specific areas and included under the MBCA.50 They
also confirmed that logging occurred during the 2001 bird breeding sea-
son and regularly occurs within the breeding season, and they cross
checked and determined that numerous breeding birds were observed
in areas that were clearcut during the breeding season.5! While the Sub-
mitters admit that the estimate of 85,000 destroyed nests in those areas is
not exact, the estimate is compelling. The only information missing is a

45. Submission at 10.

46. Submission at 6-7 and Appendix 8. In particular, an e-mail dated 22 May 2001 from
Yvan Lafleur, Director, Wildlife Enforcement, Environment Canada, to Robert
Mclean, Director, Wildlife Conservation, Environment Canada, stating “Bob, as I
said in an earlier e-mail I have met with a representative of the Pulp and Paper
industry. We had an open discussion about the impact of the lumber operations on
migratory birds and express clearly that we were not planning any enforcement
operations to charge the industry. I also said that we are concerned and that we
would like to work with them and Steve Wendt [Chief, Migratory Birds Conserva-
tion, Environment Canada] to better understand the situation and support positive
actions taken by the companies. [...]”

47. Submission at 6.

48. Submission at 4-5.

49. Submission at note 25 and Appendix 6.

50. Ibid.

51. Ibid.
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more precise identification of the areas actually harvested in those for-
ests in 2001, the identities of the timber harvesters and, to the extent it
exists, additional information regarding the actual destruction of migra-
tory bird nests during logging operations.

This information could readily be developed in a factual record.
For example, a factual record would afford an opportunity to examine in
detail the harvesting that actually took place in the FMP harvest areas
identified in the submission and to present facts regarding Canada’s
efforts to promote compliance with or take enforcement action under
s. 6(a) of the MBR in regard to the timber operators who conducted
those harvests. This compliance promotion and enforcement informa-
tion could be a source of information regarding the actual number of
nests destroyed during logging operations, since enforcement cases
would likely provide evidence regarding actual nest destruction. At the
same time, gaps in available information regarding the extent of actual
nest destruction might also be relevant to whether Canada is failing to
effectively enforce s. 6(a) of the MBR as alleged in the submission. Iden-
tifying such information gaps could reveal an area where additional
efforts to obtain information — through surveys, inspections, investiga-
tions or other activities — could improve efforts to enforce or otherwise
achieve compliance with s. 6(a) of the MBR.

Enforcement necessarily involves the exercise of discretion in set-
ting priorities and making decisions about the allocation of resources. In
its response to the submission, Canada explains in part how it exercises
certain discretionary powers in the context of wildlife enforcement. A
factual record would provide an opportunity to gather valuable addi-
tional information regarding how Canada has exercised its discretion,
thereby providing meaningful context for any individual enforcement
actions documented in a factual record. This would involve, for exam-
ple, gathering information used to establish current enforcement priori-
ties; information on methods used to balance priorities; information on
regional (particularly Ontario) priorities and how they are set; informa-
tion supporting the decision to engage in compliance promotion in the
forestry context; information supporting the position that compliance
promotion activities are a necessary precursor to prosecution; and infor-
mation on current initiatives. Information would also be gathered
regarding the manner in which resources are allocated in the context of
administering the migratory bird conservation program.

A factual record is therefore warranted to present a detailed factual
account of the full range and effectiveness of Canada’s compliance pro-
motion and enforcement efforts in the specific context of actual harvests
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in 2001 in the forest harvest areas identified in the submission, including
relevant contextual information on enforcement priorities, resource
allocation and recent initiatives. A detailed description of relevant infor-
mation is provided below.

V. INFORMATION TO BE CONSIDERED IN A FACTUAL
RECORD

The submission, taken together with the response, leaves open
central questions regarding whether Canada has effectively enforced s.
6(a) of the MBR in 2001 in connection with the logging industry in
Ontario, and in particular the areas harvested under fifty-nine FMPs ref-
erenced in the submission. This section identifies information relevant
to a consideration of these open questions.

In respect of the harvest areas referenced in the submission, infor-
mation required for an assessment of the Submitters” allegations would
include information regarding species of migratory birds found in those
areas, timing of their nesting seasons and the estimated number of nests
destroyed as a result of clearcutting activities. Also required is informa-
tion on provincial FMPs for those areas, including specific information
on the role and outcome of any consultations with federal officials dur-
ing the development of those FMPs, as regards compliance with s. 6(a) of
the MBR; on whether the federal guidelines and/or any other federal
conditions related to protection of nests of migratory birds are refer-
enced in the FMPs and if so, whether the FMPs require compliance with
such conditions; and on whether any provincial conditions under those
FMPs require compliance with s. 6(a) of the MBR or equivalent provin-
cial statutory provisions. The Secretariat would also need to review
information regarding compliance promotion activities organized by
EC officials in the harvest areas referenced in the submission, attendance
by personnel from forestry companies operating in those areas, and
effectiveness of such activities in helping achieve compliance with s. 6(a)
of the MBR.

Specific information is also required regarding clearcut logging
activities carried out in 2001 in the harvest areas referenced in the sub-
mission, including activities planned and actually carried out, with pre-
ciseinformation onlocations and timing; data relied upon by foresters or
EC to anticipate species and numbers of migratory bird nests to be
encountered during logging; any reconnaissance procedures imple-
mented by foresters or EC to identify migratory bird nests prior to
clearcutting; measures taken to protect migratory bird nests during



66 NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

clear-cutting; and effectiveness of those measures in preventing migra-
tory bird nest disruption and/or destruction.

Information is also required regarding efforts by federal officials
to monitor compliance with s. 6(a) of the MBR in connection with
clearcutting activities carried out in 2001 in harvest areas referenced in
the submission. Such information includes information regarding the
scope, operation and budget of any monitoring program, data used to
anticipate species and numbers of migratory bird nests in different
areas, and information obtained through monitoring or inspection. The
Secretariat would also need to consider actions taken in response to sus-
pected violations of s. 6(a) of the MBR, including actions taken in
response to any failure to implement conditions in an FMP relating to
protection of migratory bird nests; follow-up measures to test effective-
ness of compliance promotion activities; actions taken to follow up on
any monitoring results indicating potential violations of s. 6(a) of the
MBR; and responses to complaints.

In addition to the information provided in Canada’s response,
information relevant to a consideration of the effectiveness of federal
enforcement and compliance promotion actions in connection with
clearcutting activities in the forest harvest areas referenced in the sub-
mission also includes information on how EC establishes and balances
priorities for wildlife enforcement and compliance promotion, and how
financial and human resources are allocated in this area, including at the
regional level in Ontario. Also relevant is information regarding current
initiatives and programs related to enforcing and promoting compli-
ance with s. 6(a) of the MBR in the forestry sector in Ontario, and specifi-
cally, how such initiatives address any compliance issues noted in the
harvest areas referenced in the submission.

VI. PRIVATE REMEDIES

The NAAEC provides that a Party, in responding to a submission,
may advise the Secretariat “whether private remedies in connection
with the matter are available to the person or organization making the
submission and whether they have been pursued.52” In its response,
Canada claims that the Submitters did not adequately inform the Secre-
tariat of remedies, such as complaints to the CWS, which were available
to them but which were not pursued. Pursuant to Article 15(1) of the
NAAEC and for the reasons outlined below, the Secretariat has

52, Article 14(3)(b)(ii) of the NAAEC.
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considered this assertion and finds that preparation of a factual record is
warranted nonetheless.

The texts of Articles 14(2)(c) and 14(3)(b)(ii) of the NAAEC, relat-
ing to the pursuit of private remedies, do not make the identification3 or
pursuit of such remedies a condition precedent to the Secretariat’s
requesting a response from the Party or recommending the preparation
of a factual record.54 Rather, the opening words of Article 14(2)5° and the
text of Article 15(1)5 suggest that the existence and pursuit of private
remedies is a factor, among others, to be considered by the Secretariat in
determining whether a particular submission merits further review
under the Article 14 and 15 citizen submission process. The weight to be
accorded this factor in determining whether to move forward with a
particular submission depends on the facts of each submission.

This submission identifies two types of remedies — civil suits and
private prosecutions — and explains why, in the Submitters” opinion,
legal, practical and policy obstacles effectively put those remedies out of
reach as a means of compelling enforcement of the MBCA.

First, the Submitters believe they would be denied standing to
bring a civil suit to compel the logging industry in Ontario to comply
with s. 6(a) of the MBR.57 They cite caselaw affirming the principle that
infringement of a private right, or proof of special and personal dam-
ages, is required before a private individual or organization can bring a
suit in its own name to protect a public interest (such as the public inter-
est in the conservation of migratory birds), absent the consent of the

53. The Guidelines for Submissions on Enforcement Matters under Article 14 and 15 of the
North American Agreement on Environmental Cooperation (“Guidelines”) state ats. 5.6
that “[...] the Submission should address [...] (c) The actions, including private rem-
edies, available under the Party’s law that have been pursued” [emphasis added].
Thus, submitters are asked to provide information regarding remedies they have
pursued; they are not required to list all potential remedies.

54. Previous Secretariat determinations have made this observation. See e.g. SEM-
98-006 (Aquanova), Article 15(1) Notification (4 August 2000); SEM-98-004 (BC
Mining), Article 15(1) Notification (11 May 2001); SEM-97-007 (Lake Chapala),
Article 15(1) Notification (14 July 2000); SEM-97-002 (Rio Magdalena), Article 15(1)
Notification (5 February 2002).

55. “In deciding whether to request a response, the Secretariat shall be guided by
whether [...] (c) private remedies available under the Party’s law have been pur-
sued” [emphasis added].

56. “If the Secretariat considers that the submission, in the light of any response provided
by the Party, warrants developing a factual record, the Secretariat shall so inform
the Council and provide its reasons” [emphasis added].

57. Submission at 14 and 15 and Appendix 13: Manitoba Naturalists Society Inc. v. Ducks
Unlimited Canada, [1992] 2 W.W.R. 377 (Man. Q.B.) [hereinafter “Manitoba Natural-
ists Society”].
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Attorney General.58 The interest of conservationists in protecting a
natural resource has been qualified as “special,” but not equivalent to
a private right.5 While the courts have discretion to grant standing
to challenge legislation or the statutory authority for administrative
actions, a court has specifically denied standing to a private organization
seeking to enforce s. 6(a) of the MBR.60

Second, the Submitters state that charges sworn by private individ-
uals are arguably an alternative to a civil suit, but they claim that they are
not a viable alternative. Private citizens, they argue, do not have the
financial resources or access rights needed to gather evidence required
for a prosecution in connection with violations of s. 6(a) of the MBR by
logging companies, and gathering evidence in areas where logging is
occurring is potentially very hazardous. In addition, the Submitters
argue that prosecutions are after-the-fact events that do not remedy the
harm done.

The NAAEC instructs the Secretariat, in determining whether a
submission merits requesting a response from the Party, to be guided by
whether, among other things, private remedies available under the
Party’s law have been pursued.6! In its 25 February 2002 Determination
in Accordance with Article 14(1) and (2) of the NAAEC, the Secretariat
considered the arguments of the Submitters regarding private remedies
and concluded that “[i]t therefore appears from the submission that pri-
vate remedies may in effect not be available.” On the basis of this find-
ing, along with a consideration of the other factors listed in Article 14(2),
the Secretariat requested a response from the Party.

Pursuant to Article 14(3)(b)(ii) of the NAAEC, Canada’s response
to the submission cites complaints to the CWS as a remedy that was
available to the Submitters and was not pursued. However, the response
does not explain the source of this remedy, and the Secretariat has been
unable to identify any provision of the MBCA, the MBR, or the Compli-
ance and Enforcement Policy for Wildlife Legislation that creates such a

58. Manitoba Naturalists Society at 380.

59. Ibid. at 381.

60. Ibid. at 382.

61. Article 14(2)(c) of the NAAEC. Section 7.5 of the Guidelines provides that “[i]n con-
sidering whether private remedies available under the Party’s law have been pur-
sued, the Secretariat will be guided by whether: (a) requesting a response to the
submission is appropriate if the preparation of a factual record on the submission
could duplicate or interfere with private remedies that are being pursued or have
been pursued by the Submitter; and (b) reasonable actions have been taken to pur-
sue such remedies prior to making a submission, bearing in mind that barriers to
the pursuit of such remedies may exist in some cases.”



SEM-02-001 69

remedy. This raises the question of what characteristics a particular form
of redress must possess to qualify as a “private remedy” pursuant to the
NAAEC.62

Article 14(2)(c) of the NAAEC refers to “private remedies available
under the Party’s law” [emphasis added], whereas Article 14(3)(b)(ii)
refers to “private remedies in connection with the matter [...]” Since
complaints to the CWS are not mentioned in the MBCA or the MBR, it
seems reasonable for the Submitters not to have mentioned them in the
submission. However, Article 14(3)(b)(ii) does not contain the condition
that the private remedy be “available under the Party’s law.” Other indi-
cations are therefore needed to determine whether complaints to the
CWS qualify as a private remedy under the NAAEC.

Article 6 of the NAAEC, entitled “Private Access to Remedies,”
makes the Parties responsible for implementing measures to give
redress to those aggrieved by environmental wrongs. It imposes differ-
ent requirements on a Party depending on whether a complainant is an
“interested person” or has a “legally recognized interest under its law in
a particular matter.63” On the basis of the caselaw discussed above, it can
be said that the Submitters are “interested persons,” as defined in Article
6 of the NAAEC, since they do not appear to have a “legally recognized
interest” in the enforcement of s. 6(a) of the MBR.64 Under Article 6(1) of
the NAAEC, remedies available to “interested persons” must give such
persons the right to “request the Party’s competent authorities to inves-
tigate alleged violations of its environmental laws and regulations” and
must require the Party to “give such requests due consideration in accor-
dance with law.”

The Canadian Environmental Protection Act, 1999 (“CEPA”) con-
tains provisions that meet the requirements found in Article 6 of the

62. The Secretariat has previously found that a citizen complaint process provided for
under environmental legislation constituted a private remedy for the purposes of
the NAAEC. See SEM-97-007 (Lake Chapala), Article 15(1) Notification (14 July
2000); SEM-98-006 (Aquanova), Article 15(1) Notification (4 August 2000); and
SEM-97-002 (Rio Magdalena) Article 15(1) Notification (5 February 2002).

63. Article 6: Private Access to Remedies
1. Each Party shall ensure that interested persons may request the Party’s compe-
tent authorities to investigate alleged violations of its environmental laws and reg-
ulations and shall give such requests due consideration in accordance with law.
2. Each Party shall ensure that persons with a legally recognized interest under its
law in a particular matter have appropriate access to administrative, quasi-judicial
or judicial proceedings for the enforcement of the Party’s environmental laws and
regulations.

3.[...].

64. See discussion above regarding standing to bring a civil suit.
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NAAEC.6 Under CEPA, a person need only be 18 years of age and resi-
dent in Canada to be entitled to request the Minister of the Environment
toinvestigate an alleged offence under CEPA. % Individuals who are dis-
satisfied with the Minister’s response may bring an “environmental pro-
tection action” before the courts.¢” Since neither the MBCA nor the MBR
contain these types or similar types of provisions, and in the absence of
information in the Party’s response concerning the source, rules and
functioning of the CWS complaints process, the Secretariat declines to
conclude that complaints to the CWS qualify as a private remedy under
the NAAEC.

Even if complaints to the CWS were considered a private remedy
pursuant to the NAAEC, however, the Secretariat notes that the Submit-
ters raise concerns about alleged violations that are geographically
widespread and vast in number — 85,000 nests allegedly destroyed
under fifty-nine FMPs. It is not evident in the response that the CWS
complaints procedure on which Canada relies is conceived to address
complaints of this nature.

Furthermore, it appears that the Submitters did bring their con-
cerns about non-enforcement of s. 6(a) of the MBR to the attention of EC
in a letter dated 16 January 2001, and that EC replied on 13 February
2001, saying that it was gathering relevant information.68 The Submit-
ters claim that they never received a reply to their follow-up request for
information on compliance measures.® In addition, an e-mail quoted in
the submission and reproduced in an appendix to the submission sug-
gests that EC employees are aware of the destruction of migratory bird
nests and eggs during logging.”0 The author of the e-mail states that “[...]
the NGOs are pushing us to take action.”1”

As Canada’s response to the submission does not indicate what
types of procedures have been established to process complaints from
the public and to give them “due consideration in accordance with law”
as provided by Article 6(1) of the NAAEC, and because Canada has

65. Sections 17-40 of the Canadian Environmental Protection Act, 1999, S.C. 1999, c. 33.

66. Section 17(1) of CEPA.

67. Section 22 of CEPA.

68. Submission 12-13 and Appendix 9.

69. Submission at 13. The Secretariat has previously found that the requirements of
Article 14(2)(c) were satisfied where concerns were communicated and informa-
tion requests made to environmental authorities by way of regular correspon-
dence. See. SEM-98-007 (Metales y Derivados), Article 15(1) Notification (6 March
2000).

70. Submission at 13 and Appendix 8.

71. Ibid.
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listed public complaints as one of the bases for enforcing, and setting
enforcement priorities for, s. 6(a) of the MBR, a factual record would pro-
vide an opportunity to develop information regarding the functioning
of the complaints procedure and its role in ensuring effective enforce-
ment of s. 6(a) of the MBR.

VII. RECOMMENDATION

For the reasons stated above, the Secretariat has determined that
the submission, in light of the Party’s response, warrants development
of a factual record. The Submitters have raised central questions that
Canada’s response leaves open regarding enforcement of s. 6(a) of the
MBR by Canada with respect to the logging industry in Ontario, with
particular reference to clearcutlogging carried outin areas of central and
northern Ontario in 2001.

As noted in detail above, additional information required for a
consideration of the Submitters’ assertions through a factual record
includes information regarding the state of the migratory bird resource
in the forest harvest areas referenced in the submission and information
regarding timing and extent of clearcut logging activities carried out in
those areas during 2001. Particularly relevant is information on mea-
sures taken by foresters to identify migratory bird nests and avoid their
destruction during clearcut logging in those areas, and the success of
those measures in preventing violations of s. 6(a) of the MBR. Informa-
tion is also required regarding FMPs for those areas, including any FMP
provisions on protection of migratory bird nests and eggs and the fed-
eral role in the development and enforcement of FMP conditions related
to protection of the migratory bird resource. Also relevant is additional
information regarding federal compliance promotion efforts in the har-
vest areas referenced in the submission, including information on the
effectiveness of those efforts in reducing or avoiding violations of s. 6(a)
of the MBR during clearcut logging in 2001 in those areas. Information
is also required regarding any federal compliance monitoring and
responses to suspected violations. Finally, relevant additional informa-
tion includes information on how the CWS establishes and balances
wildlife enforcement priorities, how resources are allocated and how the
new initiatives and programs referenced in Canada’s response to the
submission are promoting compliance with s. 6(a) of the MBR.

Accordingly, pursuant to Article 15(1), and for the reasons set forth
in this document, the Secretariat informs the Council of its determina-
tion that the objectives of the NAAEC would be well served by
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developing a factual record as recommended herein regarding the
submission.

Respectfully submitted on this 12th day of November, 2002.

per:  Victor Shantora
Acting Executive Director
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I.  INTRODUCTION

On 6 February 2002, the Submitters listed above filed with the Sec-

retariat of the Commission for Environmental Cooperation (CEC) a sub-
mission alleging “the failure of the Canadian Government to effectively

enforce subsection 6(a) of the Migratory Birds Regulations against the log-
ging industry in Ontario.l” On 25 February 2002, the Secretariat deter-
mined that the submission meets the requirements of Article 14(1) of the
North American Agreement on Environmental Cooperation (NAAEC) and
requested a response from the Party in accordance with Article 14(2).

1. Submission at 1.
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The Party submitted its response on 25 April 2002.2 On 12 November
2002, the Secretariat notified the Council that the submission, in light of
the Party’s response, warrants the development of a factual record.3
On 22 April 2003, in Council Resolution 03-05, the Council voted
unanimously:

TO DEFER consideration of the Secretariat’s notification of 12 November
2002, pending the following:

a) the submitters being provided a period of 120 calendar days from the
date of this resolution to submit the requisite sufficient information in
support of the allegations set forth in SEM-02-001;

b) the termination of the submission process for SEM-02-001 if the sub-
mitters elect not to provide further information within the 120 calen-
dar day time frame;

¢) in the event such further information is provided, the Secretariat
determining whether that information warrants a response from
Canada or whether the submission process should be terminated;

d) intheeventsucharesponseisrequested and provided by Canada, the
Secretariat, after considering both the new information provided by
the submitters and the response of Canada to that information, notify-
ing Council whether it recommends the preparation of a factual
record.

On 20 August 2003, within the 120 calendar day time frame pro-
vided in Council Resolution 03-05, the Submitters provided the Secretar-
iat with further information.4 On 21 August 2003, pursuant to Council
Resolution 03-05, the Secretariat determined that the further informa-
tion provided by the Submitters merited requesting a response from
Canada and requested a response.5 On 16 October 2003, Canada submit-
ted its response.6 Pursuant to Council Resolution 03-05, and after consid-
eration of both the new information provided by the Submitters and the

2. Government of Canada, “Response to submission SEM-02-001 submitted to the Sec-
retariat of the Commission for Environmental Cooperation” (11 April 2002) [herein-
after “Canada’s response to the original submission”].

3. SEM-02-001 (Ontario Logging), Article 15(1) Notification (12 November 2002) [here-
inafter “Article 15(1) Notification”].

4. Submitters, “Supplementary Submission to the Commission for Environmental
Cooperation in Response to Council Resolution 03-05 dated April 22, 2003” (19
August 2003).

5. SEM-02-001 (Ontario Logging), Notification Pursuant to Council Resolution 03-05
(21 August 2003).

6. Government of Canada, “Response to supplemental information submitted to the
Secretariat of the Commission for Environmental Cooperation” (16 October 2003)
[hereinafter “Response to Supplemental Information”].
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response of Canada to that information, the Secretariat recommends the
preparation of a factual record.

II. SUMMARY OF NEW INFORMATION PROVIDED BY THE
SUBMITTERS

On 20 August 2003, pursuant to Council Resolution 03-05, the Sec-
retariat received from the Submitters a document entitled “Supplemen-
tary Submission to the Commission for Environmental Cooperation in
Response to Council Resolution 03-05 dated April 22, 2003” (the “Sup-
plementary Submission”).

In the Supplementary Submission, the Submitters state that they
interpret Council Resolution 03-05 “as an attempt to scope our request
for a factual record in a manner that goes beyond the Council’s mandate
under the NAAEC.”” They add “[n]onetheless, in an effort to avoid any
further delay in the preparation of a factual record, we have obtained all
additional ‘facts” and the ‘sufficient information’ currently available to
respond to the Council Resolution.8”

The Submitters explain that when they drafted their submission,
they based their calculations on projected figures for clearcut harvest
areas contained in Forest Management Plans (FMPs) rather than actual
numbers, because those numbers were not available when the submis-
sion was filed, in February of 2002.9 They note that in its Article 15(1)
Notification, the Secretariat stated “[t]he only information missing is a
more precise identification of the areas actually harvested in those for-
ests in 2001” and that such information “[...] could readily be developed
in a factual record.10”

Section II of the Supplementary Submission, entitled “The Supple-
mentary Evidence,” describes the process engaged by the Submitters to
gather additional information in response to Council Resolution 03-05,
and the information obtained.

The Submitters contacted the Ontario Ministry of Natural Resour-
ces (“OMNR”) for information regarding areas actually harvested in
2001. They were told that the information they were seeking is
reported annually to the OMNR by logging companies for each forest

Supplementary Submission at 3.

Ibid.

Ibid.

Ibid. and note 6, referencing the Article 15(1) Notification at 10.

=0 ® N
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management unit (“FMU”), in a report table titled Annual Report of
Depletion Area.ll Reports are prepared on a fiscal year basis (1 April -31
March), and they are due by 15 November following fiscal year end.12
Once submitted, they are reviewed by OMNR, which provides com-
ments.13 Finalization of the reports can take several months.14¢ When the
Submitters contacted the OMNR in May 2003, only 15 of the 59 FMUs
referenced in the submission had completed reports for the fiscal year
beginning 1 April 2001.15

OMNR provided the Submitters with a list of OMNR telephone
numbers to allow them to gather information concerning harvest data
for the 44 FMUs whose reports were not yet complete.16 According to the
Submitters, this proved fruitful in some cases and additional data was
obtained.l” In others, the information could not be released by the
OMNR because the annual reports had not yet been finalized and
approved by district managers.18 As a last resort, the Submitters con-
tacted FMP authors directly.1® They report that in many cases, FMP
authors were forthcoming with information and actual harvest data was
obtained for 49 of the 59 FMUs included in the original submission.20
The Submitters explain that “[o]f the remaining 10 units, five had been
amalgamated with other units, one logging license had been revoked,
and clearcut harvest data was not yet available from any of the sources
we contacted for four units.21” The Supplementary Submission provides
detailed information regarding attempts made by the Submitters to
obtain information regarding the remaining four units.22

The Supplementary Submission contains a table listing the
59 FMUs referenced in the original submission.23 For each FMU, it pro-
vides information on the planned clearcut area (drawn from the FMPs
used to prepare the original submission) and on the actual clearcut area
(drawn from annual reports and telephone interviews referenced in the
Supplemental Submission).2¢ For each FMU, the table also lists the

11. Ibid. at 4 and note 7.

12. Ibid. at 4.

13. Ibid.

14. Ibid.

15. Ibid. at 5 and note 10.
16. Ibid. at 5.

17. 1Ibid.

18. Ibid.

19. 1Ibid.

20. Ibid.

21. Ibid.

22. Ibid. at 6, note 13.
23. Ibid. Table 1. “Comparison of Planned and Actual Clearcut Areas for 2001-02.”
24. Ibid.
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source of the information.25 The Submitters remark that information
they gathered regarding the number of hectares clearcut in fiscal year
2001-2002 indicates that numbers were lower than projected.26 They
explain that this is due in part to the absence of data regarding four
FMUs.27 They add that since FMPs contain projected harvest informa-
tion for five-year periods, the original submission simply divided those
figures by five to obtain a one-year estimate.28 The Submitters explain
that the rate of cutting varies over the course of a five-year period for var-
ious reasons, including weather conditions, contractor availability and
First Nations issues, and they add that when asked about the variations,
OMNR consistently replied that while rate of harvesting may vary from
year to year, it typically balances out after five years.?

The Supplementary Submission then addresses whether clearcut
logging occurred during the migratory bird nesting season.30 The Sub-
mitters begin by remarking that OMNR does not collect harvest data on
a monthly basis.3! They explain that in order to determine whether and
how much logging may have taken place during the migratory bird
nesting season, they relied on lumber scaling data obtained from
OMNR:.32 They assert that this data can be used as an indicator of the rate
of logging on a monthly basis throughout the year.33 The Submitters
report that the 2001-2002 scaling data shows that more logging occurred
during the winter months than the summer and spring months.34 They
add that the nesting period occurs predominantly between April and
August and lasts one month, starting when nest construction begins and
ending once the brood has fledged.35 The Submitters totaled the percent-
age of the annual harvest scaled from April to August 2001 and deter-
mined that approximately 27 % of annual harvest occurred during that
period.36 By then prorating for one month to coincide with the average
length of nesting, they estimated that on average 5.3 % of the annual har-
vest occurred during nesting.3” Using the breeding bird density data
gathered for the original submission, the Submitters calculated the num-
ber of nests destroyed by multiplying the discounted breeding bird

25. Ibid.
26. Ibid. at 8.
27. Ibid.
28. Ibid.
29. Ibid.
30. Ibid. at9.
31. Ibid.
32. Ibid.
33. Ibid.
34. Ibid.
35. Ibid.
36. Ibid.

37. Ibid.
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density per hectare by the number of hectares clearcut in 2001-2002
multiplied by a factor of 0.0536 to account for the seasonal variation in
thelogging rate and a nesting period of one month.38 Based on this calcu-
lation, the Submitters estimated at approximately 43,700 the total num-
ber of nests destroyed.3

In sections III and IV of the Supplemental Submission, entitled
“The nature of the evidence that can reasonably be expected from a citi-
zen group” and “The Problem with Scoping,” the Submitters assert that
their submission sets out evidence about a wide-scale failure of the Gov-
ernment of Canada to effectively enforce s. 6(a) of the MBR and they state
that they have asked that a factual record be prepared for each of the
FMUs in which clearcutting takes place.40 They maintain that statistical
or modeling information is appropriate where it is the best information
that is reasonably available to a citizen’s group.4! They note that the
object of the NAAEC citizen submission process is not to meet the stan-
dard of proof applicable in legal proceedings, but rather to provide suffi-
cient information to allow the Secretariat to review the allegation of
non-enforcement.42 They contend that there is little merit in investigat-
ing specific instances when all of the evidence, particularly government
records, points to both a widespread problem of nest destruction and a
widespread failure to enforce the law.43

III. SUMMARY OF CANADA'’S RESPONSE TO NEW
INFORMATION PROVIDED BY THE SUBMITTERS

Canada’s Response to Supplemental Information contains com-
ments on the additional information provided by the Submitters as well
as a description of the Canadian Wildlife Service (“CWS”) approach to
bird nest conservation and some observations concerning enforcement
activities within the 49 FMUs for which the Submitters presented addi-
tional information in the Supplemental Submission.44

Canada remarks that unlike the original submission, the Supple-
mental Submission asserts, rather than hypothesizes, that harvesting

38. Ibid. at 10.
39. Ibid.

40. Ibid. at 12.
41. Ibid. at 12-13.
42. Ibid. at 13.
43. Ibid. at 15.

44. Response to Supplemental Information at 3.
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took place during the migratory bird nesting season, by relying on actual
harvest data and the application of a method for determining how much
logging took place during each month of the year.45 Canada states that
the Submitters have found that actual harvesting during the migratory
bird nesting season was far less than hypothesized in the original sub-
mission.46 It remarks that in the Supplementary Submission, the Submit-
ters did not reveal any complaints in addition to the one identified by the
CWS in Canada’s response to the original submission.4”

Regarding the Submitters’ calculations, Canada notes that

[t]o arrive at an estimate of the number of nests potentially destroyed as a
result of the logging that likely took place during the nesting season, the
submitters continue to use the same simple method that was used in the
original submission.48

According to Canada, in quantifying the density of sixteen selected
breeding birds using data from the Canadian Breeding Bird (Mapping)
Census Database, the Submitters did not take into consideration impor-
tant variability displayed in the breeding density of those species and
the possibility of stratifying the data.4 Canada asserts that for this
reason, the Submitters’ estimate of the number of nests potentially
destroyed as a result of logging during the migratory bird nesting sea-
son remains very imprecise.50 Canada asserts that “[tlhe NAAEC Article
14/15 submission process should be grounded in specific instances of
alleged failures to effectively enforce a Party’s environmental law.51" It
remarks that although the Submitters” estimate “is still based on extrap-
olations from a simple model, rather than on evidence of specific bird
nests having been destroyed by specific logging operations, the supple-
mental information does provide some specific information.52” Canada
states that given the particular circumstances of this submission,
the supplemental information now provides sufficient information to
enable the Government of Canada to provide a meaningful response.53

45. Ibid.
46. Ibid.
47. Ibid.
48. Ibid.
49. Ibid.
50. Ibid.
51. Ibid. at4.
52. Ibid.

53. Ibid.
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Canada then describes the CWS approach to bird nest conserva-
tion, stating

CWS continues, in addition to inspections, investigations and prosecu-
tion, to utilize education, compliance promotion, regulation development
and public reporting, as means to achieve bird conservation.5

Canada recalls that no permitting system has been created pursu-
ant to s. 6(a) of the Migratory Birds Regulations (“MBR”) “[...] to recognize
circumstances where industry has taken considerable measures that
will benefit the conservation of migratory birds, for example through
the preparation and implementation of conservation plans.5” Canada
observes that “[t]his has created legal uncertainty for the Forestry indus-
try because even after they have implemented conservation plans that
would benefit migratory bird populations, they would still be at risk for
prosecution should any small limited incidental take of nests occur dur-
ing the course of their activities.5¢” Canada explains that as a result, CWS
has been involved in a joint effort with industry and nongovernmental
organizations to develop solutions to improve the regulatory frame-
work as it applies to the conservation of birds affected by industrial
activity.57

Canada’s response refers to workshops held in October 2001,
February 2002, and March 2003, in which Environment Canada staff
met with the Forest Products Association of Canada, some nongovern-
mental organizations, and other stakeholders.58 According to Canada,
the first workshop affirmed the significance of the forest environment
for the conservation of a large number of migratory bird species and the
difficult compliance issues faced by industry.5 In the second workshop,
CWS explained that its approach on regulations and enforcement has
two main objectives: to ensure the sustainability of migratory birds, and
to ensure that CWS officials, as agents of the Minister of Environment,
fulfill their legal responsibilities.c0 CWS organized the meeting to obtain
input from the Submitters on the overall approach for the conservation
of migratory birds, and where relevant, on possible new directions for
regulations.6! At the third meeting, also attended by representatives of
the natural resources departments of Ontario, British Columbia, New

54. Ibid.
55. Ibid.
56. Ibid.
57. Ibid.
58. Ibid. at5.
59. Ibid.
60. Ibid.

61. Ibid.
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Brunswick and Alberta, the focus was on discussing conservation and
compliance issues with the MBR.62 Canada reports that the outcome of
the workshop was a general agreement by participants on a draft frame-
work to deal with migratory bird conservation within the forestry
context.63 A working group was tasked with further developing the
framework, with recommendations to be made by the end of December
2003.64¢ Canada anticipates that regulatory changes may be required to
allow for an approval system to deal with the destruction of nests that
may result from industrial operations.65

Canada explains that the CWS wants to focus its efforts on species
of conservation priority and continue to work collaboratively with
stakeholders to sustain viable populations of migratory birds within the
forests of Canada.t¢ Canada’s response notes that “[n]o federally pro-
tected migratory bird species nesting in the boreal region of the province
of Ontario is currently identified as threatened or endangered.6”” Can-
ada adds that “[g]iven the nature of the submission, which references
areas in boreal forest to a large extent, it follows that the Submitters have
not established a case that any threatened or endangered species were
involved.e8” Canada notes that a major project running until 2006 has
been undertaken to compile additional information on migratory birds
in the boreal forests of Ontario to assist Environment Canada in deter-
mining locations and trends of migratory birds in Ontario and provide a
baseline for monitoring species populations and habitat change.®®

Regarding enforcement activities in the 49 FMUs for which addi-
tional information was provided in the Supplemental Submission, Can-
ada remarks that the CWS enforcement program received no complaints
from the Submitters regarding the 49 FMPs referenced in the original
submission during the period referenced in the submission.”0 In regard
to the one complaint received by the CWS and referenced in Canada’s
response to the original submission, Canada notes that the complaint
was received on 12 July 2001, that receipt was acknowledged on 1
August 2001, and that wildlife officers determined that it did not war-
rant further action since the logging operations had ceased some time
before and OMNR indicated that no other logging was planned.”!

62. Ibid.

63. Ibid.

64. Ibid. at 5-6.
65. Ibid. at 6.
66. Ibid.

67. Ibid.

68. Ibid.

69. Ibid.

70. Ibid.

71. 1Ibid. at 6-7.
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IV. ANALYSIS

The Secretariat has considered the Supplemental Submission and
Canada’s Response to Supplemental Information. For the reasons con-
tained in the Secretariat’s Article 15(1) Notification and in light of the
considerations set out below, preparation of a factual record is war-
ranted in order to gather additional information concerning the matters
raised in submission SEM-02-001/Ontario Logging that is necessary for
a consideration of whether Canada is failing to effectively enforce s. 6(a)
of the MBR in regard to clearcut logging activities carried out in 2001 in
harvestareas referenced in the original submission. Section V of the Arti-
cle 15(1) Notification, which contains a description of information the
Secretariat recommends gathering during development of a factual
record, is reproduced as Appendix 1 to this Notification. Additional
information the Secretariat recommends gathering during development
of a factual record is identified below.

The Supplemental Submission contains some information which
the Secretariat proposed, in its Article 15(1) Notification, to gather in the
context of a factual record investigation, namely information regarding
“timing of [...] nesting seasons and the estimated number of nests
destroyed as a result of clearcutting activities” and

[s]pecific information [...] regarding clearcut logging activities carried out
in 2001 in the harvest areas referenced in the submission, including activi-
ties planned and actually carried out [...].

However, as Canada points out in its Response to Supplemental
Information, this information could be refined further.”2 Developing a
factual record would allow the Secretariat to gather additional informa-
tionregarding migratory bird populations in the harvest areas identified
by the Submitters, including as regards variability in the breeding bird
density across species and the possibility of stratifying the data.

The Party’s Response to Supplemental Information contains infor-
mation not included in the Party’s response to the original submission.
Canada suggests that the forest industry may be taking considerable
measures, including conservation plans, to protect migratory birds.”s
Canada also provides additional information about CWS workshops on
migratory bird conservation.” Canada explains that CWS wants to
focus its efforts on species of conservation priority.7> It states that CWS

72. Ibid. at 3.
73. Ibid.
74. Ibid. at 5-6.

75. Ibid. at 6.
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uses inspections, investigations and prosecutions as a means to achieve
bird conservation,”¢ and it provides some additional information con-
cerning a complaint referenced in Canada’s response to the original sub-
mission.”” However, the Response to Supplemental Information does
not contain certain types of information which the Secretariat identified
in its Article 15(1) Notification as being necessary for a consideration of
whether Canada is failing to effectively enforce s. 6(a) of the MBR in
regard to clearcutlogging in 2001 in harvest areas referenced in the origi-
nal submission.

For example, missing is information regarding any measures
adopted by industry in the harvest areas referenced by the Submitters to
achieve or increase compliance with s. 6(a) of the MBR. In the Article
15(1) Notification (see Appendix 1, below), the Secretariat recommends
gathering information on

[...] data relied upon by foresters or EC to anticipate species and numbers
of migratory bird nests to be encountered during logging; any reconnais-
sance procedures implemented by foresters or EC to identify migratory
bird nests prior to clearcutting; measures taken to protect migratory bird
nests during clear-cutting; and effectiveness of those measures in prevent-
ing migratory bird nest disruption and/or destruction.

While the Response to Supplemental Information mentions that
industry may be taking considerable measures that will benefit the con-
servation of migratory birds,”8 additional information is required for a
consideration of the role of any such measures in promoting compliance
withss. 6(a) of the MBR in the harvest areas referenced in the original sub-
mission, including information on the nature, extent and timing of mea-
sures adopted, information used to design and evaluate those measures,
and overall success of those measures in achieving (or increasing) com-
pliance with s. 6(a) of the MBR during logging identified by the Submit-
ters in the original submission. In the context of developing a factual
record, the Secretariat would gather information regarding any conser-
vation plans or other measures that have been prepared and imple-
mented in the harvest areas identified by the Submitters in the original
submission,” as well as information regarding the “difficult compliance
issues faced by industry80” and the joint effort by CWS, industry and
nongovernmental organizations “to develop solutions to improve the

76. Ibid. at 4.

77. Ibid. at 6-7.

78. Response to Supplemental Information at 4.
79. Ibid.

80. Ibid. at5.
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regulatory framework as it applies to the conservation of birds affected
by industrial activity” referenced in the Response to Supplemental
Information.8!

The Response to Supplemental Information does not contain infor-
mation regarding any compliance promotion activities carried out by
CWSinregard to the harvest areas referenced in the original submission,
except as regards three workshops on migratory bird conservation held
between October 2001 and March 2003. With regard to those workshops,
the Response to Supplemental Information does not contain informa-
tion such as meeting agendas, meeting minutes and related correspon-
dence, or a copy of the draft framework to deal with migratory bird
conservation in the forestry context.82 Such information would be gath-
ered by the Secretariat in the context of preparing a factual record.

The Response to Supplemental Information indicates that CWS
wants to focus its efforts on species of conservation priority.83 The legal
provision identified by the Submitters in the original submission, s. 6(a)
of the MBR, states “[...] no person shall [...] disturb, destroy or take a nest,
egg, nest shelter, eider duck shelter or duck box of a migratory bird;”
s. 2(1) of the MBR provides a definition of “migratory bird.84” Neither

81. Ibid. at 4.
82. Ibid.
83. Ibid. at6.

84. S.2(1) of the MBR defines “migratory bird” as follows: “migratory birds” or “birds”
means migratory game birds, migratory insectivorous birds and migratory non-
game birds as defined in the Act, and includes any such birds raised in captivity
that cannot readily be distinguished from wild migratory birds by their size, shape
or colour, and any part or parts of such birds. S. 2(1) of the MBCA defines “migra-
tory bird” as follows: “migratory bird” means a migratory bird referred to in the
Convention, and includes the sperm, eggs, embryos, tissue cultures and parts of
the bird. The 1994 Protocol between the Government of Canada and the Govern-
ment of the United States of America Amending the 1916 Convention Between the
United Kingdom and the United States of America for the Protection of Migratory
Birds in Canada and the United States states at Article I: “In order to update the list-
ing of migratory birds included in the terms of this Convention in a manner consis-
tent with their current taxonomic (Family and Subfamily) status, Article I of the
Convention is deleted and replaced by the following:

The High Contracting Powers declare that the migratory birds included in the
terms of this Convention shall be as follows:

1. Migratory Game Birds:

Anatidae, or waterfowl (ducks, geese and swans); Gruidae, or cranes (greater
and lesser sandhill and whooping cranes); Rallidae, or rails (coots, gallinules and
rails); Charadriidae, Haematopodidae, Recurvirostridae, and Scolopacidae, or
shorebirds (including plovers and lapwings, oystercatchers, stilts and avocets, and
sandpipers and allies); and Columbidae (doves and wild pigeons).

2. Migratory Insectivorous Birds:

Aegithalidae (long-tailed tits and bushtits); Alaudidae (larks); Apodidae
(swifts); Bombycillidae (waxwings); Caprimulgidae (goatsuckers); Certhiidae
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provision makes reference to the notion of “species of conservation pri-
ority” as qualifying the general prohibition set out in s. 6(a) of the MBR.
The Response to Supplemental Information does not contain informa-
tion regarding the legal or policy basis for focusing on species of conser-
vation priority in Canada’s enforcement of s. 6(a) of the MBR. Since the
Article 15(1) Notification recommends gathering information on how
EC establishes and balances priorities for wildlife enforcement and com-
pliance promotion (see Appendix 1, below), in the context of preparing a
factual record, the Secretariat would gather information regarding the
basis for CWS’s intention to focus on species of conservation priority in
the context of enforcing and seeking compliance with s. 6(a) of the MBR.

In the Response to Supplemental Information, Canada remarks
that no migratory bird species in the boreal region of the province of
Ontario is currently identified as threatened or endangered, and points
out that since the Submitters refer to the boreal region of Ontario, “[...]
they have not established that any threatened or endangered species
were involved.85” As noted above, s. 6(a) of the MBR and the definition
of migratory birds in the MBR do not refer to the notion of “species
of conservation priority”. Similarly, these provisions do not refer to
“threatened” or “endangered” species. Nonetheless, information
regarding any special consideration given to threatened or endangered
species in enforcing s. 6(a) of the MBR in the harvest areas referenced in
the submission would be appropriate for inclusion in a factual record.
For example, the Response to Supplemental Information suggests that
information required to establish a baseline for measuring species popu-
lation and habitat change — which may be relevant to determining
whether any species are threatened or endangered —is being gathered as
part of a project that began in 2000 and will end in 2006; information
related to this project would be appropriate for inclusion in a factual

(creepers); Cinclidae (dippers); Cuculidae (cuckoos); Emberizidae (including the
emberizid sparrows, wood-warblers, tanagers, cardinals and grosbeaks and allies,
bobolinks, meadowlarks, and orioles, but not including blackbirds); Fringillidae
(including the finches and grosbeaks); Hirundinidae (swallows); Laniidae
(shrikes); Mimidae (catbirds, mockingbirds, thrashers, and allies); Motacillidae
(wagtails and pipits); Muscicapidae (including the kinglets, gnatcatchers, robins,
and thrushes); Paridae (titmice); Picidae (woodpeckers and allies); Sittidae (nut-
hatches); Trochilidae (hummingbirds); Troglodytidae (wrens); Tyrannidae (tyrant
flycatchers); and Vireonidae (vireos).
3. Other Migratory Nongame Birds:
Alcidae (auks, auklets, guillemots, murres, and puffins); Ardeidae (bitterns and
herons); Hydrobatidae (storm petrels); Procellariidae (petrels and shearwaters);
Sulidae (gannets); Podicipedidae (grebes); Laridae (gulls, jaegers, and terns); and
Gaviidae (loons).”

85. Response to Supplemental Information at 6.
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record. Information regarding threatened or endangered species con-
siderations would also be relevant in conjunction with the recommenda-
tion in the Article 15(1) Notification to gather information on data used
by CWS to anticipate species and numbers of migratory bird nests in dif-
ferent areas in monitoring compliance with s. 6(a) of the MBR.

The Response to Supplemental Information does not contain infor-
mation on enforcement activities, such as inspections, investigations
and prosecution, undertaken by Environment Canada or CWS pursuant
to s. 6(a) of the MBR in the harvest areas referenced in the original sub-
mission. The Response to Supplemental Information provides summary
information regarding CWS follow-up on a complaint referred to by
Canada in its response to the original submission. A factual record
would provide an opportunity to gather information on enforcement
activities undertaken by Environment Canada and CWS in the harvest
areas identified in the original submission, as well as information con-
cerning processing of complaints regarding non-compliance with s. 6(a)
of the MBR.

In regard to complaints to the CWS, in its Article 15(1) Notification
(see Appendix 1, below), the Secretariat recommended gathering infor-
mation concerning actions taken by CWS and Environment Canada
in response to suspected violations of the MBR, including responses
to complaints. In the Response to Supplemental Information, Canada
remarks that in their Supplemental Submission, “[...] the Submitters
havenotrevealed additional complaints other than the one identified by
CWSinits response.86” It also states “[t]he enforcement program of CWS
received no complaints from the submitters related to the 49 Forest
Management Plans identified in the SEM-02-001 during the period refer-
enced in the submission.87” In the context of developing a factual record,
the Secretariat would gather information regarding the role of com-
plaints from the public in the enforcement of s. 6(a) of the MBR, includ-
ing as regards resources expended by Environment Canada to respond
to complaints in comparison to carrying out routine inspections, and
effectiveness of public complaints as a vehicle for monitoring and
enforcing compliance with s. 6(a) of the MBR in the harvest areas refer-
enced in the original submission.

86. Ibid. at 3.
87. Ibid. at6.
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In regard to the complaint referenced in Canada’s response to
the original submission and Response to Supplemental Information,
Canada noted that

[t]he letter of complaint referred to the fact that the Contingency Forest
Management Plan, which encompassed the brief period of July 12 to Sep-
tember 1, 2001, included a number of clear-cuts and claimed that these
clear-cuts would destroy the nests of migratory birds during nesting sea-
son.88

The Response to Supplemental Information states that the com-
plaint was received on July 12, 2001, the first day on which logging
was authorized under the Contingency Forest Management Plan.8? It
explains that wildlife officers dealing with the complaint determined
that it did not warrant further investigation after consultation with the
OMNR, and it states that “[s]ince the reported logging operations had
ceased some time before, it would be very difficult to collect potential
evidence of nest destruction.90” In the Supplemental Submission, the
Submitters maintain that there are good practical and public policy rea-
sons why eyewitness evidence of violations should not be expected from
the public, including lack of legal access to logging areas, the danger of
falling trees, and the onus this puts on the public.91 In developing a fac-
tual record, the Secretariat would gather information regarding the role
of CWS consultation with the OMNR in the enforcement of s. 6(a) of the
MBR; the timing of CWS follow-up on complaints from the public and
any effects on the ability of the CWS to gather evidence of violations of s.
6(a) of the MBR; and the type of information required for a complaint
from the public to lead to enforcement action by the CWS in regard to
suspected violations of s. 6(a) of the MBR. Accordingly, the Secretariat
would gather information regarding whether and how the CWS has fol-
lowed up on the Submitters” allegation that an estimated 43,700 nests
were destroyed by clearcut logging during the period and in the areas
referenced in the original submission.

Inlight of the above considerations, after review of the Response to
Supplemental Information, central questions remain regarding whether
Canada is failing to effectively enforce s. 6(a) of the MBR in regard to
clearcut logging activities carried out in 2001 in areas of central and
northern Ontario referenced in the original submission.

88. Ibid.
89. Ibid.
90. Ibid. at7.

91. Supplemental Submission at 13.
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V. RECOMMENDATION

Pursuant to Council Resolution 03-05, and after consideration of
both the new information provided by the Submitters and the response
of Canada to that information, the Secretariat recommends the prepara-
tion of a factual record to gather information identified by the Secretariat
in Section V of the Article 15(1) Notification (reproduced at Appendix 1
to this determination) and Section IV of this determination, except
the information identified in Section IV of this determination already
provided to the Secretariat by the Submitters in the Supplemental
Submission.

Respectfully submitted on this 17th day of December 2003.

per:  William Kennedy
Executive Director
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APPENDIX 1

INFORMATION TO BE CONSIDERED IN A FACTUAL RECORD
(Section V of the Article 15(1) Notification)

“The submission, taken together with the response, leaves open
central questions regarding whether Canada has effectively enforced s.
6(a) of the MBR in 2001 in connection with the logging industry in
Ontario, and in particular the areas harvested under fifty-nine FMPs ref-
erenced in the submission. This section identifies information relevant
to a consideration of these open questions.

In respect of the harvest areas referenced in the submission, infor-
mation required for an assessment of the Submitters’” allegations would
include information regarding species of migratory birds found in those
areas, timing of their nesting seasons and the estimated number of nests
destroyed as a result of clearcutting activities. Also required is informa-
tion on provincial FMPs for those areas, including specific information
on the role and outcome of any consultations with federal officials dur-
ing the development of those FMPs, as regards compliance with s. 6(a) of
the MBR; on whether the federal guidelines and/or any other federal
conditions related to protection of nests of migratory birds are refer-
enced in the FMPs and if so, whether the FMPs require compliance with
such conditions; and on whether any provincial conditions under those
FMPs require compliance with s. 6(a) of the MBR or equivalent provin-
cial statutory provisions. The Secretariat would also need to review
information regarding compliance promotion activities organized by
EC officialsin the harvest areas referenced in the submission, attendance
by personnel from forestry companies operating in those areas, and
effectiveness of such activities in helping achieve compliance with s. 6(a)
of the MBR.

Specific information is also required regarding clearcut logging
activities carried out in 2001 in the harvest areas referenced in the sub-
mission, including activities planned and actually carried out, with pre-
ciseinformation onlocations and timing; data relied upon by foresters or
EC to anticipate species and numbers of migratory bird nests to be
encountered during logging; any reconnaissance procedures imple-
mented by foresters or EC to identify migratory bird nests prior to
clearcutting; measures taken to protect migratory bird nests during
clear-cutting; and effectiveness of those measures in preventing migra-
tory bird nest disruption and/or destruction.
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Information is also required regarding efforts by federal officials
to monitor compliance with s. 6(a) of the MBR in connection with
clearcutting activities carried out in 2001 in harvest areas referenced in
the submission. Such information includes information regarding the
scope, operation and budget of any monitoring program, data used to
anticipate species and numbers of migratory bird nests in different
areas, and information obtained through monitoring or inspection. The
Secretariat would also need to consider actions taken in response to sus-
pected violations of s. 6(a) of the MBR, including actions taken in
response to any failure to implement conditions in an FMP relating to
protection of migratory bird nests; follow-up measures to test effective-
ness of compliance promotion activities; actions taken to follow up on
any monitoring results indicating potential violations of s. 6(a) of the
MBR; and responses to complaints.

In addition to the information provided in Canada’s response,
information relevant to a consideration of the effectiveness of federal
enforcement and compliance promotion actions in connection with
clearcutting activities in the forest harvest areas referenced in the sub-
mission also includes information on how EC establishes and balances
priorities for wildlife enforcement and compliance promotion, and how
financial and human resources are allocated in this area, including at the
regional level in Ontario. Also relevant is information regarding current
initiatives and programs related to enforcing and promoting compli-
ance with s. 6(a) of the MBR in the forestry sector in Ontario, and specifi-
cally, how such initiatives address any compliance issues noted in the
harvest areas referenced in the submission.”
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PARTY: MEXICO
DATE: 7 February 2002
SUMMARY: The submitters assert that Mexico is failing to

effectively enforce its environmental laws with
respect to the noise emissions originating at the
Mexico City International Airport (Aeropuerto
Internacional de la Ciudad de México—-AICM).
According to the Submitters, there are studies
showing that the noise emissions of the AICM
exceed the limits established in environmental
law, causing irreversible damage to the thousands
of persons living near the airport.

SECRETARIAT DETERMINATIONS:

ART. 15(1) Determination under Article 15(1) that develop-
(25 September 2002) ment of a factual record is not warranted.
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Secretariado de la Comisién para la Cooperacion
Ambiental de América del Norte

Determinacion del Secretariado en conformidad con el articulo 15(1)
del Acuerdo de Cooperacion Ambiental de América del Norte

Ntumero de peticion: SEM-02-002 (Aeropuerto
de la Ciudad de México)
Peticionarios: Jorge Rafael Martinez Azuela
Jorge Martinez Sanchez
Ratl Morelos C.

José Alberto Téllez Murillo
Sadl Gutiérrez Herndndez
Norma Guadalupe Viniegra Cantén

Parte: Estados Unidos Mexicanos
Fecha de recepcién: 7 de febrero de 2002
Fecha de la determinacion: 25 de septiembre de 2002

I.  INTRODUCCION

El Secretariado de la Comisiéon para la Cooperacién Ambiental
(el “Secretariado”) puede examinar peticiones de cualquier persona u
organizacion sin vinculacién gubernamental que asevere que una Parte
signataria del Acuerdo de Cooperacion Ambiental de América del Norte (el
“ACAAN" 0 “Acuerdo”) estd incurriendo en omisiones en la aplicacion
efectiva de su legislacion ambiental, si el Secretariado juzga que la
peticién cumple con los requisitos sefialados en el articulo 14(1) del
ACAAN. Si la peticién lo amerita, considerando los criterios del articulo
14(2), el Secretariado puede solicitar a esa Parte que proporcione una
respuesta a la peticion. A la luz de la respuesta de la Parte, el Secreta-
riado puede notificar al Consejo que amerita la elaboraciéon de un expe-
diente de hechos, en conformidad con el articulo 15. El Consejo, con el

93
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voto de las dos terceras partes de sus miembros, puede entonces instruir
al Secretariado para que elabore un expediente de hechos. El expediente
de hechos final se pone a disposicion ptiblica, también mediante el voto
de las dos terceras partes de los miembros del Consejo.

Esta determinacién contiene el analisis realizado por el Secreta-
riado, conforme al articulo 15(1) del ACAAN, respecto de la peticién
presentada el 7 de febrero de 2002 por Jorge Rafael Martinez Azuela y
otros vecinos de la zona circundante al Aeropuerto Internacional de la
Ciudad de México (AICM) (los “Peticionarios”). Los Peticionarios ase-
veran que el gobierno de México estd incurriendo en omisiones en la
aplicacion efectiva de su legislacion ambiental respecto de las emisiones
de ruido originadas por ese aeropuerto, y respecto de una denuncia
popular y una denuncia ciudadana presentadas a la Profepa y al
Gobierno del Distrito Federal en relacién con ese asunto.

El 22 de febrero de 2002, el Secretariado determiné que la peticién
satisface los requisitos del articulo 14(1) del Acuerdo, y que ameritaba
solicitar una respuesta a la Parte mexicana conforme al articulo 14(2). El
23 de mayo de 2002 la Parte envi6 al Secretariado su respuesta conforme
al articulo 14(3) del ACAAN. México reconoce el problema de la emisién
deruido, pero afirma que lanorma oficial mexicana que establece limites
alaemision deruido de fuentes fijas, citada en la peticién, no es aplicable
respecto de las emisiones de ruido que generan las aeronaves, que son
fuentes moviles y estdn sujetas a los limites sefialados en otra norma.
México sefala en su respuesta que el 30 % de la flota aérea nacional ha
reducido las emisiones de ruido en los tiempos establecidos por la
norma correspondiente, y que por ello ha cumplido con la aplicaciéon
efectiva de su legislacion ambiental. La respuesta de México también
detalla el tramite que las autoridades respectivas han dado a las denun-
cias que el Peticionario presentd en octubre y noviembre de 2001 sobre el
asunto planteado en la peticion.

Habiendo examinado la peticiéon a la luz de la respuesta de la
Parte en conformidad con el articulo 15(1) del ACAAN, el Secretariado
informa a los Peticionarios y al Consejo que la peticién no amerita la ela-
boracién de un expediente de hechos. Aunque el Secretariado no se ha
persuadido de que la NOM-081-ECOL-1994 no sea aplicable al AICM, a
falta de una interpretacion judicial al respecto, ésta es una cuestion
abierta ain. Ademads, sin perjuicio de que sea legitima la preocupacién
que los Peticionarios han expresado por los efectos potenciales del ruido
proveniente del AICM en la poblacién que vive en sus inmediaciones,
para que se amerite la elaboracién de un expediente de hechos debe
haber mayor certeza que la que se desprende de la peticiéon a la luz de la
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respuesta de México, sobre si de hecho las emisiones de ruido del AICM
violan la legislacion ambiental. El analisis de estas cuestiones se detalla
en la seccién IV de este documento.

II. RESUMEN DE LA PETICION

Los Peticionarios aseveran que existen estudios que muestran que
las emisiones de ruido del AICM exceden los limites establecidos en la
legislacién ambiental, causando dafios irreversibles a las miles de perso-
nas que residen en la periferia de ese aeropuerto. Los Peticionarios afir-
man que las autoridades ambientales federales y locales han omitido
aplicar de manera efectiva los articulos 5 fracciones V y XIX, 8 fraccién
VI, 155y 189 al 204 de la Ley General del Equilibrio Ecolégico y la Protec-
cion al Ambiente (LGEEPA), la Norma Oficial Mexicana NOM-081-
ECOL-1994 Que establece los limites mdximos permisibles de emision de ruido
de las fuentes fijas y su método de medicion! (NOM-081-ECOL-1994) y los
articulos 80 al 84 de la Ley Ambiental del Distrito Federal (LADF).

Los Peticionarios argumentan que conforme a los articulos 5 frac-
ciones V y XIX y 155 de la LGEEPA la autoridad ambiental federal esta
obligada a lo siguiente respecto del AICM: “...(i) vigilar el cumplimiento
de la NOM-081-ECOL-1994; (ii) adoptar medidas para evitar que se
transgredan los limites maximos permisibles de emision de ruido esta-
blecidos en la NOM-081-ECOL-1994, y (iii) aplicar las sanciones corres-
pondientes en caso de que se transgredan dichos limites.” Sefialan
también que “el articulo 8, fraccién VI de la LGEEPA, en relacién con el
articulo 9 del mismo ordenamiento, confiere al gobierno del Distrito
Federal la facultad de aplicar las disposiciones juridicas relativas a la
prevencion y control de la contaminacién por ruido, proveniente de
fuentes fijas que funcionen como establecimientos de servicios” .2

La peticién afirma que como consecuencia de la falta de aplicacion
por parte de México de su legislacién ambiental en este caso, los vecinos
del AICM han sufrido dafios al sistema auditivo, diversos efectos negati-
vos por la interrupcién del suefio y la merma del desarrollo académico
de los nifios de la zona, cuyas clases se interrumpen por el paso de un
avién aproximadamente cada 7 minutos. Segtn los Peticionarios, los
estudios concluyeron que “[n]o existe procedimiento alguno que pueda
mitigar el ruido aeroportuario cercano al AICM” .3

Publicada en el Diario Oficial de la Federacion (DOF) el 13 de enero de 1995.

Ambas citas vienen de la pagina 5 de la peticion.

Elestudio que citan los Peticionarios dice literalmente: “There are few, if any, mitiga-
ting procedures that could be implemented to reduce noise exposure at the AICM”.

jal e
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La peticién afirma:

Es claro, por lo tanto, que la forma de proteger el ambiente y salvaguardar
la integridad fisica de los habitantes de las inmediaciones del AICM es
cerrar la fuente fija que produce las emisiones de ruido por encima de los
estandareslegal y mundialmente aceptables. Enla alternativa, solicitamos
una recomendacién en el sentido de que se tomen las medidas pertinentes
parareducir el ruido y que se valore la posibilidad de compensar econémi-
camente por los dafos sufridos a los vecinos del AICM.4

Ademas, la peticién asevera que México incurre en omisiones res-
pecto de los procedimientos de denuncia popular y denuncia ciudadana
iniciados por los Peticionarios ante el gobierno federal y del Distrito
Federal, respectivamente, relativos a las posibles violaciones del articulo
155 de la LGEEPA y de la NOM-081-ECOL-1994.

III. RESUMEN DE LA RESPUESTA DE LA PARTE

El Secretariado recibi6 la respuesta de México a la peticién el 23 de
mayo de 2002. En ella México reconoce el problema de la emisién de
ruido. Sin embargo, la Parte aclara que la Norma Oficial Mexicana
NOM-081-ECOL-1994 citada en la peticién no es aplicable respecto de
las emisiones de ruido que generan las aeronaves en sus maniobras de
despegue y aterrizaje. La respuesta explica que las aeronaves estdn
clasificadas como fuentes méviles de emision de ruido e indica que la
norma aplicable a las emisiones de ruido que éstas producen es la
NOM-036-SCT3-2000 Que establece dentro de la Repiiblica Mexicana los limi-
tes mdximos permisibles de emision de ruido producido por las aeronaves de
reaccion subsonicas, propulsadas por hélice, supersonicas y helicdpteros, su
método de medicion, asi como los requerimientos para dar cumplimiento a
dichos limitesS (NOM-036-SCT3-2000). México sefiala en su respuesta que
el 30 % de la flota aérea nacional ha reducido las emisiones de ruido en
los tiempos establecidos por la NOM-036-SCT3-2000, y que por ello ha
cumplido con la aplicacion efectiva de su legislacién ambiental.

La respuesta de México afirma que los articulos 8 fraccién VI, 80 al
84 dela LADF que fundamentan parcialmente la peticién, no son aplica-
bles en el presente asunto debido a que éste corresponde a la competen-
cia del fuero federal.

La respuesta de México también detalla el tramite que las autori-
dades correspondientes han dado a las denuncias populares que el

4. Pégina 7 de la peticién.
5. Publicada en el DOF el 19 de febrero de 2001.
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Peticionario present6 en octubre y noviembre de 2001 sobre el asunto
planteado en la peticién. Sobre la denuncia ciudadana presentada el 23
de noviembre de 2001 por el sefior Jorge Rafael Martinez Azuela ante la
Secretaria de Medio Ambiente del Gobierno del Distrito Federal, la
respuesta indica que la Direccién General de Regulacién y Gestion
Ambiental del Agua, Suelo y Residuos turné la denuncia ciudadana a la
Procuraduria Federal de Proteccién al Ambiente (Profepa) por conside-
rar que el asunto era del orden federal, mediante el oficio nimero
SMA/DGRGAASR/DVA/6009/2002 de fecha 22 de abril de 2002, y que
se marcé copia al denunciante.6

Sobre la denuncia popular presentada por el Peticionario ante la
Profepa el 31 de octubre de 2001, la respuesta de México indica que se le
asignd elntiimero de expediente 0111/235/DI/09, y se turné con el oficio
numero DG/004/DI/1358/2001 de fecha 26 de noviembre de 2001 a la
Direccién General de Aerondutica Civil (DGAC) de la Secretaria de
Comunicaciones y Transportes (SCT) para su tramite. La Parte sefiala
que ese oficio se intent6 notificar al Peticionario, pero debido a que la ofi-
cina de correos del Servicio Postal Mexicano no encontré el domicilio, el
oficio fue devuelto a la autoridad.” E1 8 de abril de 2002, la DGAC envi6
el oficio 101.205.00539 al Peticionario en respuesta a su denuncia popu-
lar, comunicandole que la norma oficial mexicana aplicable a los vehicu-
los aéreos era la NOM-036-SCT3-2000.8 Ademas, se turné la denuncia
popular a la Delegacion Venustiano Carranza del Distrito Federal y a la
Direccion General de Regulacién y Gestion Ambiental de Agua, Suelo y
Residuos. La primera emiti6 el oficio nimero DGDD/065-0 de fecha 15
de enero de 2002 (que se menciona en la peticién) y la segunda procedio
a la acumulacién del expediente y lo turné nuevamente a la Profepa.?

Respecto de la aseveracion de que la Parte ha incurrido en la omi-
sién de la aplicacion efectiva de la legislaciéon ambiental por incumpli-
miento a lo dispuesto por la NOM-081-ECOL-1994, la respuesta de
México afirma que “dicha norma oficial mexicana no es aplicable res-
pecto de las emisiones de ruido que generan las aeronaves en sus
maniobras de despegue y aterrizaje, ya que de conformidad con lo
establecido por el articulo 6 del reglamento para la proteccién del
ambiente contra la contaminacién originada por la emision del ruido
de la LGEEPA [...], las aeronaves son consideradas como fuentes

Véanse las paginas 2 y 3 y el anexo 1 de la respuesta de México.

Véanse las paginas 4 a 6 y los anexos 2 y 3 de la respuesta de México.

Véase el anexo 4 de la respuesta de México.

Véanse la pagina 6 y el anexo 5 de la respuesta de México, y el oficio presentado en la
peticién como anexo 4.

0 ® N
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moviles de emisién de ruido, y no asi como fuentes fijas” (lineas desta-

cadas en el original).10

La respuesta sefiala:

México reconoce que el problema de la emisién de ruido representa un
granreto para el pais y una preocupacién enorme, sobre todo para propor-
cionar a los ciudadanos un ambiente adecuado para su desarrollo. En esa
virtud, la Parte emitié la norma oficial mexicana NOM-036-SCT3-2000
para combatir el problema que representan las emisiones de ruido produ-
cidos por las aeronaves. México estd consciente [de] que es una tarea dificil
y por ello se han establecido tiempos para cumplir con dicha norma

oficial. 1l

La respuesta explica que esa norma oficial mexicana establece en
sunumeral 13 los siguientes plazos para que las aeronaves cumplan con
los limites de emisién de ruido:12

Fecha de cumplimiento

31 de diciembre de 2001

31 de diciembre de 2001

31 de diciembre de 2002

31 de diciembre de 2003

31 de diciembre de 2004

Tipo de Aeronave

Aeronaves propulsadas por hélice y helicpteros,
aeronaves de reaccién subsénicas y supersonicas.
Peso méaximo al despegue: menor de 34,000 kg
(75,000 libras)

E130 % de la flota aérea nacional (aeronaves de reac-
cién subsoénica y supersonica). Peso maximo al des-
pegue: mayor de 34,000 kg (75,000 libras)

E160 % de la flota aérea nacional (aeronaves de reac-
cién subsoénica y supersoénica). Peso maximo al des-
pegue: mayor de 34,000 kg (75,000 libras)

E180 % de la flota aérea nacional (aeronaves de reac-
cién subsoénica y supersonica). Peso maximo al des-
pegue: mayor de 34,000 kg (75,000 libras)

El 100 % de la flota aérea nacional (aeronaves de
reaccién subsénica y supersénica). Peso maximo al
despegue: mayor de 34,000 kg (75,000 libras).

La Parte indica que la DGAC de la SCT vigila el cumplimiento de
esta norma a través del programa de cumplimiento por las empresas
aéreas regionales, troncales, de fletamento y de carga.13 Sefiala que la

10. Véanse las paginas 5 a 7 de la respuesta de México.

11. Véase la pagina 10 de la respuesta de México.

12. Véanse las paginas 6 a 9 de la respuesta de México.

13. El anexo 6 de la respuesta de México contiene un listado de las aeronaves.
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DGAC ha otorgado un total de 417 certificados de homologacién de
ruido a los concesionarios, permisionarios u operadores aéreos, 168 de
los cuales corresponden a certificados otorgados a los concesionarios de
transporte aéreo nacional.l4 Finalmente, la respuesta afirma: “Esta Parte
considera que ha cumplido con la aplicacién efectiva de su legislacion
ambiental y prueba de ello son los 417 certificados de homologacién de
ruido otorgados al 30 % de la flota aérea en los que se constata la reduc-
cién de emisiones de ruido enlos tiempos establecidos porlanorma”.15

IV. ANALISIS

A. Antecedentes

Esta determinacion se refiere a la etapa del proceso que corres-
ponde al articulo 15(1) del ACAAN. El Secretariado determiné previa-
mente que la peticién cumple con los requisitos del articulo 14(1) y que
amerita solicitar una respuesta de la Parte conforme a los criterios del
articulo 14(2).

El 22 de febrero de 2002, el Secretariado determiné que la peticion
cumplia con todos los requisitos sefialados en el articulo 14(1) del
ACAAN.1¢ La peticién cumple con los requisitos establecidos en los inci-
sos (a), (b), (d) y (f) del articulo 14(1) porque se presentd por escrito en
espafiol, uno de los idiomas oficiales de las Partes;'7 los Peticionarios se
identificaron claramente en la peticiéon como particulares con domicilio
en la Ciudad de México, D.F., México.18 Las aseveraciones de la peticion
se ajustan a lo dispuesto en el predmbulo del articulo 14(1), que plantea
que una peticién debe aseverar “que una Parte estd incurriendo en omi-
siones en la aplicacion efectiva de su legislacion ambiental”. La peticién
parece encaminada a promover actividades de aplicacién de la legisla-
cién ambiental y no a hostigar una industria, porque se centra en la pre-
sunta falta de aplicacién por la autoridad ambiental de las disposiciones
legales sobre la emisién de ruido y se refiere a la presunta exposicién de
miles de personas que residen en las inmediaciones del AICM a los efec-
tos nocivos para la salud relacionados con las emisiones de ruido,
supuestamente ilicitas, generadas por el AICM.

14. Elanexo 7 de la respuesta de México contiene copias de los certificados menciona-
dos.

15. Véase la pagina 10 de la respuesta de México.

16. SEM-02-002 (Aeropuerto de la Ciudad de México), Determinacién conforme a los
articulos 14(1) y (2) (22 de febrero de 2002).

17.  Véase también el encabezado 3.2 de las Directrices para la presentacion de peticio-
nes.

18. Paginas 1,2y 8 de la peticion.
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Se considerd cumplido también el requisito sefialado en el inciso
(c) porque la peticién y sus anexos contienen suficiente informacién para
analizar las aseveraciones que se plantean. La peticion incluy6 informa-
cién sobre la exposicion de las personas que residen en las inmediacio-
nes del AICM al ruido generado por las operaciones de ese aeropuertol?
y sobre la legislacion ambiental aplicable.20 Los Peticionarios sustentan
sus aseveraciones en dos estudios realizados en torno a los efectos en la
salud de las personas expuestas a esas emisiones de ruido, y anexan a la
peticién uno de ellos, de septiembre de 2001, titulado “Analisis de
Ruido, Aeropuerto Internacional de la Ciudad de México”.21

La peticién invoca los objetivos planteados por el ACAAN, que
consisten en alentar la proteccién y el mejoramiento del medio ambiente
enel territorio de las Partes, para el bienestar de las generaciones presen-
tesy futuras [articulo 1(a)]; y en mejorar la observancia y la aplicacion de
las leyes y reglamentos ambientales [articulo 1(g)].22 En cuanto al inciso
(e) del articulo 14(1), el Secretariado determiné que las aseveraciones de
la peticion se refieren a asuntos que se han comunicado a las autoridades
pertinentes de la Parte mediante una denuncia popular y una denuncia
ciudadana.zs

ElSecretariado evalud la peticién considerando en conjunto los cri-
terios del articulo 14(2) del ACAAN, y concluy6 en su determinacion del
22 de febrero de 2002 que dicha peticiéon ameritaba una respuesta de la
Parte.

Segtin los Peticionarios, de los estudios que citan se desprende que
los habitantes localizados dentro de un radio de 51 km? alrededor
del AICM padecen emisiones de ruido violatorias de la NOM-081-
ECOL-1994 y superiores a los estindares mundialmente aceptables.2¢ El
nimero de personas afectadas por estas operaciones se estima entre
medio y dos millones.25 Sehalan la pérdida de la audicién, entre otros

19. Véanse las paginas 3 y 4 de la peticion.

20. Véanse las paginas 1,2, 4 y 5 de la peticion.

21. Véanse las paginas 2,5 a7 y los anexos 1y 2 de la peticién.

22. Véaseelarticulo 14(1)(d) del ACAAN, el apartado 5.4 de las Directrices y la pagina
3 de la peticién.

23. Véanse las paginas 3,9 a 12 y los anexos 3 y 4 de la peticion.

24. Esta medida es claramente incorrecta. El estudio que se acompana a la peticién
como anexo 1 no se refiere a un radio de esa magnitud. El documento proporcio-
nadoindica que conbase enlas operaciones aéreas del 10 de agosto de 2001 (escena-
rio 1) se calculé un nivel de ruido mayor o igual a 60 (dBA) en un drea de 50.95 km?
alrededor del AICM, y en un drea de 51.35 km?2 con base en las operaciones de la
madrugada del 25 de agosto de 2001.

25. Véase el anexo 1 de la peticién.
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efectos de las emisiones de ruido en cuestion.26 [articulo 14(2)(a).] El
Secretariado considerd que la ulterior revisién en este proceso de los
asuntos planteados en esta peticion contribuiria a la consecuciéon de las
metas del Acuerdo y promoveria el acceso de los interesados a informa-
cién adicional sobre la presunta falta de aplicacion de la legislacion
ambiental en materia de ruido respecto del AICM [articulo 14(2)(b)]. La
peticion aborda los recursos disponibles conforme a la legislacién de la
Parte alos que se ha acudido, y el Secretariado considera que se ha hecho
un esfuerzo razonable para acudir a esos recursos [articulo 14(2)(c)].2”
Finalmente, la peticién no parece basarse en noticias de los medios de
comunicacion [articulo 14(2)(d)].

Como consecuencia de la determinacion del Secretariado del 22 de
febrero de 2002, la Parte present6 su respuesta el 23 de mayo de 2002, de
acuerdo con el articulo 14(3) del ACAAN.

B. ;La peticién amerita la elaboracion de un expediente de hechos?

En conformidad con el articulo 15(1) del ACAAN, el Secretariado
considera que a la luz de la respuesta de México la peticién no amerita la
elaboracién de un expediente de hechos por las razones que se explican
enseguida. La peticién contiene dos aseveraciones: 1) que México incu-
rre en omisiones en la aplicacion efectiva de su legislacién ambiental
(articulos 5 fracciones V y XIX, 8 fracciéon VI'y 155 de la LGEEPA y la
NOM-081-ECOL-1994) por la nula vigilancia y aplicacién de sanciones
al AICM, no obstante que sus operaciones rebasan los limites maximos
permisibles de emisién de ruido; y 2) que México incurre en omisiones
respecto de los procedimientos de denuncia popular y denuncia ciuda-
dana (articulos 189 al 204 de la LGEEPA y 80 al 84 de la LADF) iniciados
ante los gobiernos federal y del Distrito Federal, respectivamente, rela-
tivos a las posibles violaciones del articulo 155 de la LGEEPA vy la
NOM-081-ECOL-1994 por el AICM.

1. Aplicacién efectiva de los articulos 5, fracciones V y XIX;
8 fraccion VI, y 155 de la LGEEPA y de la NOM-081-ECOL-1994

Los articulos de la LGEEPA en cuestién establecen:

Articulo 5. Son facultades de la Federacion:

V.- La expedicién de las normas oficiales mexicanas y la vigilancia de
su cumplimiento en las materias previstas en esta Ley; [...]

26. Véanse las paginas 3 y 4 de la peticion.
27. Véanse las paginas 9 a 11 de la peticion.
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XIX.- La vigilancia y promocién, en el &ambito de su competencia, del
cumplimiento de esta Ley y de los demds ordenamientos que de ella
deriven. [...]

Articulo 8.- Corresponden a los Municipios, de conformidad con lo dis-
puesto en esta Ley y las leyes locales en la materia, las siguientes facultades

[...]

VI.- La aplicacién de las disposiciones juridicas relativas a la preven-
cién y control de la contaminacién por ruido, vibraciones, energia tér-
mica, radiaciones electromagnéticas y luminica y olores perjudiciales
para el equilibrio ecolégico y el ambiente, provenientes de fuentes
fijas que funcionen como establecimientos mercantiles o de servicios,
asi como la vigilancia del cumplimiento de las disposiciones que, en
su caso, resulten aplicables a las fuentes moviles excepto las que con-
forme a esa Ley sean consideradas de jurisdicciéon federal. [...]

Articulo 155.- Quedan prohibidas las emisiones de ruido, vibraciones,
energia térmica y luminica y la generacién de contaminacién visual en
cuanto rebasen los limites maximos establecidos en las normas oficiales
mexicanas que para ese efecto expida la Secretaria, considerando los
valores de concentracion maxima permisibles para el ser humano de con-
taminantes en el ambiente que determine la Secretaria de Salud... Las auto-
ridades federales o locales, segtin su esfera de competencia, adoptaran las
medidas paraimpedir que se transgredan dichos limites y, en su caso, apli-
caran las sanciones correspondientes.

La NOM-081-ECOL-1994 dispone, en sus secciones mas relevantes

al asunto planteado en esta peticion:

1. OBJETO. Esta norma oficial mexicana establece los limites maximos per-
misibles de emisién de ruido que genera el funcionamiento de las fuentes
fijas y el método de medicion por el cual se determina su nivel emitido
hacia el ambiente.

2. CAMPO DE APLICACION. Esta norma oficial mexicana se aplica en la
pequeiia, mediana y gran industria, comercios establecidos, servicios
publicos o privados y actividades en la via ptblica...

5. ESPECIFICACIONES

5.1 Laemision de ruido que generan las fuentes fijas es medida obteniendo
su nivel sonoro en ponderacién “A”, expresado en dB (A).

...5.3 Para obtener el nivel sonoro de una fuente fija se debe aplicar el pro-
cedimiento de actividades siguiente: un reconocimiento inicial; una medi-
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cién de campo; un procesamiento de datos de medicién, y la elaboracién
de un informe de medicién.

5.3.1 El reconocimiento inicial debe realizarse en forma previa a la
aplicacion de la medicion del nivel sonoro emitido por una fuente fija,
con el propésito de recabar la informacién técnica y administrativa y
para localizar las Zonas Criticas.

5.3.1.1 La informacion a recabar es la siguiente:

5.3.1.1.1 Croquis que muestre la ubicacién del predio donde
se encuentre la fuente fija y la descripcién de los predios con
quien colinde. Ver figura N° 1 del Anexo 1 de la presente
norma oficial mexicana.

5.3.1.1.2 Descripcion de las actividades potencialmente rui-
dosas.

5.3.1.1.3 Relacionar y representar en un croquis interno de la
fuente fija el equipo, la maquinaria y/o los procesos poten-
cialmente emisores de ruido. Ver figura N°© 2A del Anexo 2
de la presente norma. [...]

5.3.1.2 Con el sonémetro funcionando, realizar un recorrido por
la parte externa de las colindancias de la fuente fija con el objeto
de localizar la Zona Critica o zonas criticas de medicion. Ver
figura No 2A del Anexo 2 de la presente norma.

5.3.1.2.1 Dentro de cada Zona Critica (ZCj) se ubicaran 5
puntos distribuidos vertical y/u horizontalmente en forma
aleatoria a 0.30 m de distancia del limite de la fuente y a no
menos de 1.2 m del nivel del piso. Ver figura No 2A del
Anexo 2 de la presente norma oficial mexicanal...]

5.3.2 Ubicados los puntos de medicién conforme a lo sefialado en el
punto 5.3.1.2.1 se debera realizar la medicién de campo de forma con-
tinua o semicontinua, teniendo en cuenta las condiciones normales de
operacién de la fuente fija. [...]

5.3.3.4.6 Se determinara que la emisién de la fuente fija es
contaminante si el nivel sonoro que resulte de la determina-
ciénrealizada en el punto 5.3.3.4 de la presente norma oficial
mexicana supera el limite méximo permisible correspon-
diente al que se establece en la Tabla 1 del punto 5.4 abajo
mostrado. [...]
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5.4 Los limites méximos permisibles del nivel sonoro en ponderacién “A”
emitido por fuentes fijas, son [... de 6:00 a 22:00 horas, 68 dB(A); y de
22:00 a 6:00 horas, 65 dB(A)]...

6. VIGILANCIA...

6.1 La Secretaria de Desarrollo Social, por conducto de la Procuraduria
Federal de Proteccién al Ambiente, asi como los Estados y en su caso los
Municipios, son las autoridades competentes para vigilar el cumplimiento
de la presente norma oficial mexicana.

Larespuesta de México sefiala que el asunto que plantea la peticién
es de competencia federal, por lo que considera que el articulo 8 fraccién
VI de la LADF (sic) citado en la peticién no es aplicable.28 La lectura
integral de los articulos 5, 8 y 155 de la LGEEPA y de la NOM-081-
ECOL-1994 parece indicar que la responsabilidad por la vigilancia del
cumplimiento de los limites de emisién de ruido recae en la autoridad
federal (Profepa), sin excluir que las autoridades locales en la esfera
de su competencia adopten “medidas para evitar que se transgredan
dichos limites”. La peticién sefiala también que “el articulo 8, fraccién VI
de la LGEEPA, en relaciéon con el articulo 9 del mismo ordenamiento,
confiere al gobierno del Distrito Federal la facultad de aplicar las dispo-
siciones juridicas relativas a la prevencién y control de la contaminacién
por ruido proveniente de fuentes fijas que funcionen como estableci-
mientos de servicios”.29 Sin embargo, segin muestra la respuesta de
México, esa autoridad se declaré incompetente en este asunto, al consi-
derar que el AICM es competencia de la Profepa y de la SCT por ser “un
inmueble destinado a prestar servicios de los Poderes Federales”.30

Ahora bien, la cuestion sustantiva que la peticién plantea es que el
articulo 155 dela LGEEPA yla NOM-081-ECOL-1994 no se han aplicado
de manera efectiva respecto del AICM. El articulo 155 de la LGEEPA
prohibe las emisiones de ruido por encima de los limites que dispongan
las normas oficiales mexicanas para prevenir dafios a la poblacién.

La respuesta de México sefiala:

México reconoce que el problema de la emisién de ruido representa un
granreto para el pais y una preocupacién enorme, sobre todo para propor-
cionar a los ciudadanos un ambiente adecuado para su desarrollo. En esa
virtud, la Parte emitié la norma oficial mexicana NOM-036-SCT3-2000

28. Véase la pagina 4 de la respuesta de México.
29. Ambeas citas vienen de la pagina 5 de la peticién.
30. Véase la pagina 2 del anexo 1 de la respuesta de México.
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para combatir el problema que representan las emisiones de ruido produ-
cidos por las aeronaves. México esta consciente [de] que es una tarea dificil
y por ello se han establecido tiempos para cumplir con dicha norma ofi-
cial.31

Respecto de la NOM-081-ECOL-1994 en concreto, México en su
respuesta afirma que:

[...] dicha norma oficial mexicana no es aplicable respecto de las emisiones
de ruido que generan las aeronaves en sus maniobras de despegue y ate-
rrizaje, ya que de conformidad con lo establecido por el articulo 6 del
reglamento para la proteccién del ambiente contra la contaminacién origi-
nada por la emision del ruido de la LGEEPA]...], las aeronaves son consi-
deradas como fuentes méviles de emision de ruido, y no asi como fuentes
fijas.32

Conforme al articulo 6 del Reglamento para la Protecciéon del
Ambiente contra la Contaminacién Originada por la Emision de Ruido
(RR), es claro que las aeronaves (aviones y helicopteros) son fuentes
moviles de emision de ruido y que los aeropuertos son fuentes fijas.33
Como bien sefiala la Parte en su respuesta, la NOM-081-ECOL-1994 no
es aplicable a las aeronaves. Sin embargo, la peticién no asevera que las
aeronaves sean fuentes fijas, ni que los limites que establece la NOM-
081-ECOL-1994 sean aplicables a las aeronaves. La peticién afirma que
esos limites son aplicables al AICM como fuente fija, y se refiere a las
emisiones derivadas de las operaciones del AICM en su conjunto.34

A falta de una interpretacién de estas cuestiones por las autorida-
des judiciales competentes, el Secretariado analiz6 las normas NOM-
081-ECOL-1994 y NOM-036-SCT3-2000 a la luz de los principios genera-
les de interpretaciéon y aplicaciéon de las normas juridicas, y de las
disposiciones respectivas de la legislacion civil, para dilucidar si la
NOM-036-SCT3-2000 deroga la NOM-081-ECOL-1994, o establece una
excepcion a su aplicacion respecto de los aeropuertos. Los articulos 9y
11 del Cédigo Civil Federal disponen respectivamente:

Articulo 9.- La ley s6lo queda abrogada o derogada por otra posterior que
asi lo declare expresamente o que contenga disposiciones total o parcial-
mente incompatibles con la ley anterior. [...]

31. Véase la pagina 10 de la respuesta de México.

32. Véanse las paginas 5 a 7 de la respuesta de México.
33. Publicado en el DOF el 6 de diciembre de 1982.

34. Véanse las paginas 5y 6 de la peticién.
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Articulo 11.- Las leyes que establecen excepcién a las reglas generales, no
son aplicables a caso alguno que no esté expresamente especificado en las
mismas leyes.3>

La NOM-036-SCT3-2000 es posterior a la NOM-081-ECOL-1994,
pero no la derogé de manera expresa ni implicita. La NOM-036-SCT3-
2000 tampoco establece una excepcion expresa a la aplicaciéon a los
aeropuertos (clasificados expresamente como fuentes fijas) de la NOM-
081-ECOL-1994, que es la norma general en materia de ruido prove-
niente de fuentes fijas.

La norma NOM-036-SCT3-2000 y la NOM-081-ECOL-1994 no
parecen ser total o parcialmente incompatibles, conforme a los princi-
pios de interpretacion aplicables. Ante todo, esas normas no regulan el
mismo hecho. Aunque ambas normas regulan fuentes emisoras de
ruido, se refieren a fuentes distintas. Ademas, los sujetos obligados por
una y otra también son distintos.

La NOM-036-SCT3-2000 dispone:

1. Objetivo y campo de aplicacion. La presente Norma Oficial Mexicana
establece dentro de la Republica Mexicana los limites méximos permisi-
bles de emisién de ruido generado por las aeronaves de reaccién subséni-
cas, propulsadas por hélice, supersonicas y helicopteros, su método de
medicién, asi como los requerimientos para dar cumplimiento a dichos
limites, y aplica a todos los concesionarios, permisionarios u operadores
aéreos nacionales o extranjeros que operen o pretendan operar dentro de
la Reptblica Mexicana y su espacio aéreo. [...]

3.1 Todo concesionario, permisionario u operador aéreo de aeronaves,
nacional o extranjero, que opere o pretenda operar dentro de la Republica
Mexicana y su espacio aéreo, con aeronaves de reaccion subsoénicas, pro-
pulsadas por hélice, supersénicas, helicépteros, debera cumplir con lo
prescrito en la presente Norma Oficial Mexicana.

En contraste, la NOM-081-ECOL-1994 establece:

1. Objeto. Esta norma oficial mexicana establece los limites maximos per-
misibles de emisién de ruido que genera el funcionamiento de las fuentes
fijas y el método de medicién por el cual se determina su nivel emitido
hacia el ambiente.

35. Codigo Civil para el Distrito Federal en materia comtn y para toda la Reptblica en
materia federal, publicado en el Diario Oficial de la Federacion el 26 de marzo de 1928.
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2. Campo de aplicaciéon. Esta norma oficial mexicana se aplica en la
pequeiia, mediana y gran industria, comercios establecidos, servicios
publicos o privados y actividades en la via ptblica.

Estas normas tampoco parecen ser incompatibles con base en los
métodos de medicién del ruido dispuestos por cada una. La medicién
del nivel de emisién de ruido de las fuentes fijas conforme a la NOM-
081-ECOL-1994 consiste en la medicion de los niveles sonoros en “zonas
criticas” desde el exterior del inmueble y no implica la medicién del
nivel de emisiéon de ruido de las aeronaves individualmente. El nivel
sonoro que emiten las fuentes fijas debe medirse a partir de su barda
perimetral (o puntos equivalentes) y en su medicién se consideran
en conjunto las operaciones de la fuente. Por su parte, la NOM-036-
SCT3-2000 regula el nivel de ruido emitido por las aeronaves de manera
individual e independiente del aeropuerto en el que operen. En térmi-
nos generales, la medicién debe hacerse tomando en cuenta tres puntos
relativos a la aeronave (uno lateral, uno de sobrevuelo en el despegue y
uno de aproximacion en el aterrizaje). La ubicacion del perimetro del
aeropuerto en que operen las aeronaves, que seria el punto de medicion
relevante para la NOM-081-ECOL-1994, no se toma en cuenta para
determinar los puntos de medicién del ruido emitido por las aeronaves
conforme a la NOM-036-SCT3-2000. La NOM-081-ECOL-1994 tampoco
establece un procedimiento para descontar el ruido atribuible a una
fuente mévil ligada a una fuente fija.

Por ultimo, la NOM-081-ECOL-1994 y la NOM-036-SCT3-2000 no
parecen ser incompatibles de modo que la aplicacién de una haga impo-
sible la aplicacion de la otra. Es concebible que las aeronaves individua-
les puedan cumplir con la NOM-036-SCT3-2000 al mismo tiempo que
sus emisiones conjuntas de ruido, combinadas con otro ruido generado
por un aeropuerto, también puedan resultar en el cumplimiento por
parte de ese aeropuerto de la NOM-081-ECOL-1994. Por ello, el cumpli-
miento de la NOM-081-ECOL-1994 parece depender del total de aerona-
ves individuales y el trafico aéreo total.

Aunque el analisis anterior no parece apoyar la interpretacion que
sugiere México en su respuesta al afirmar que la NOM-081-ECOL-1994
no es aplicable al AICM, a falta de una interpretacion juridica emitida
por la autoridad judicial competente, la cuestion de si la NOM-036-
SCT3-2000 deroga la NOM-081-ECOL-1994, o de si establece una excep-
cién a su aplicacion respecto de los aeropuertos, sigue siendo una cues-
tién abierta.
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Ahora bien, aunque la peticién se refiere a la aplicacion de la
NOM-081-ECOL-1994 respecto del AICM como fuente de emisién de
ruido, ynoalas aeronaves en particular, la informacién que proporciond
México en su respuesta sobre la aplicacién de la NOM-036-SCT3-2000 es
relevante al asunto que se plantea en la peticion. La respuesta no detalla
este aspecto, pero es logico suponer que la aplicaciéon efectiva de la
NOM-036-SCT3-2000 respecto de las aeronaves que operan en la Repti-
blica Mexicana contribuye al abatimiento del ruido emitido por el
AICM. La respuesta de México afirma que la DGAC de la SCT vigila el
cumplimiento de la NOM-036-SCT3-2000 y que conforme a esa norma
ha otorgado un total de 417 certificados de homologacién de ruido a los
concesionarios, permisionarios u operadores aéreos, correspondientes
al 30 % de la flota aérea nacional.36 Esos certificados de homologacién,
que se anexan a la respuesta de México, son muestra clara de la aplica-
cién de la NOM-036-SCT3-2000 respecto de las aeronaves que operan en
territorio mexicano.

Los Peticionarios aseveran que existen estudios que muestran que
las emisiones de ruido del AICM exceden los limites establecidos en la
NOM-081-ECOL-1994. El estudio que citan se basa en una modelacién
de los niveles de ruido conforme a un procedimiento de la Agencia de
Proteccion Ambiental de Estados Unidos (US EPA) y con base en datos
de las aeronaves que operaron en el AICM en uno de los dos meses mas
activos del afio, los dias 10 y 25 de agosto de 2001.37 El modelo empleado
para calcular el nivel de ruido del AICM en que los Peticionarios apoya-
ron su peticién basté, a pesar de sus limitaciones, para plantear cuestio-
nes sobre la aplicacion efectiva de la NOM-081-ECOL-1994 respecto del
AICM que justificaron solicitar a México una respuesta. Sin embargo, a
la luz de la informacién que México proporcioné en su respuesta, es
cuestionable si el estudio muestra efectivamente que el AICM viola la
NOM-081-ECOL-1994. La duda surge por la fecha de operaciones en que
se basé la estimacion del estudio citado, y el hecho de que la estimacién
no se realiz6 conforme a los métodos establecidos en la NOM-081-
ECOL-1994, o en la NOM-036-SCT3-2000, que disponen mediciones
directas, sino en una modelacién que no parece haber incluido ninguna
medicion directa.

Ensurespuesta, la Parte no admite ni niega que el AICM rebase los
limites de emisién de ruido que establece la NOM-081-ECOL-1994. Aun-
que la Parte afirma que el AICM no estd sujeto a esos limites de emisién
de ruido para fuentes fijas, la respuesta reconoce que existe un problema

36. Véanse la pagina 10 y los anexos 6 y 7 de la respuesta de México.
37. Véanse las paginas 2, 5a 7 y los anexos 1y 2 de la peticion.
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de ruido ligado a la aviacién comercial y muestra que se han realizado
acciones para resolverlo: la expedicion de la NOM-036-SCT3-2000 y su
cumplimiento, a partir del 31 de diciembre de 2001, por el 30 % de la flota
aérea nacional. Para el 31 de diciembre de 2004, el 100 % de la flota aérea
deberd cumplir con esta norma. El estudio en el que se basa la peticién no
parece haber considerado el posible efecto de estas acciones sobre el
nivel de ruido emitido por el AICM. De no haberlo considerado, es con-
cebible que la estimacién del nivel de ruido emitido por el AICM haya
sido obsoleta al momento de presentarse la peticién, en febrero de 2002.
Ademas, es previsible que el nivel de ruido siga modificindose con-
forme el resto de las aeronaves cumplan con los limites establecidos en la
NOM-036-SCT3-2000 en los plazos correspondientes. La cuestion de si
México incurre en omisiones en la aplicacion efectiva de los limites de
emisién de ruido respecto del AICM es un aspecto técnico y puntual del
problema de ruido causado por el trafico aéreo de la Ciudad de México.
Sin cuestionar la importancia de este problema, para que esta cuestion
puntual amerite la elaboracién de un expediente de hechos, debe haber
mayor certeza que la que se desprende de la peticién a la luz de la res-
puesta de México, sobre si de hecho las emisiones de ruido del AICM
violan la legislacién ambiental.

En vista de los aspectos equivocos (de hecho y de derecho) que
se han identificado a la luz de la respuesta de México, el Secretariado
considera que la aseveracion de que México incurre en omisiones en la
aplicacion efectiva de los articulos 155 de la LGEEPA y la NOM-081-
ECOL-1994 respecto del AICM no amerita la elaboraciéon de un expe-
diente de hechos. Esta determinacién se hace sin perjuicio de que sea
legitima la preocupacion que los Peticionarios han expresado por los
efectos potenciales del ruido proveniente del AICM en la poblacién que
vive en sus inmediaciones.

2. Aplicacion efectiva de los articulos 189 al 202 de la LGEEPA y
80 al 84 de la LADF

En lo que concierne a las aseveraciones de que la Parte esta incu-
rriendo en omisiones en la aplicacion efectiva de los articulos 189 al 202
de la LGEEPA y 80 al 84 de LADF, respecto de la denuncia popular y la
denuncia ciudadana presentadas por el sefior Jorge Rafael Martinez
Azuela en octubre y noviembre de 2001, respectivamente, la respuesta
de México proporcioné informacién detallada sobre el tramite que las
autoridades dieron a esas denuncias posteriormente a la presentacion de
esta peticion.
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En cuanto a la denuncia popular del 31 de octubre de 2001, al
momento de presentarse la peticién (en enero de 2002), la Direccién
General de Desarrollo Delegacional de la Delegacion Venustiano
Carranza del Distrito Federal ya habia respondido al denunciante
mediante el oficio DGDD/065-0 de fecha 15 de enero de 2002.38 Por su
parte, la SCT y el Gobierno del Distrito Federal enviaron al Peticionario
en el mes de abril de 2002 sus respuestas respectivas.39

En cuanto a la denuncia ciudadana presentada por el Peticionario
ante el Gobierno del Distrito Federal, mediante acuerdo del 22 de
abril de 2002 (Oficio SMA /DGRGAASR/DVA6009/2002), la Direccién
General de Gestion y Regulacion Ambiental del Agua, Suelo y Residuos
dela Secretaria de Medio Ambiente se declaré incompetente en la mate-
ria de la denuncia.40 En ese mismo oficio, la autoridad local notifico el
asunto a la Profepa e inform¢ al denunciante “que deberé reiniciar los
tramites ante la autoridad competente ya mencionada” .41

El Secretariado considera que ha quedado suficientemente docu-
mentado el tramite que recayé a ambas denuncias.#2 Aunque podrian
sefialarse algunas posibles irregularidades en el tramite de estas denun-
cias, el Secretariado considera que son asuntos demasiado puntuales y
de alcance limitado, que en este caso no ameritan la elaboracién de un
expediente de hechos.43 El Secretariado no considera que elaborar infor-
macioén adicional sobre estas presuntas omisiones contribuiria a la con-
secucion de las metas del ACAAN.44

V. DETERMINACION DEL SECRETARIADO

El Secretariado de la CCA ha revisado la peticion SEM-02-002
(Aeropuerto de la Ciudad de México) presentada por Jorge Rafael

38. Véase el anexo 4 de la respuesta de México.

39. Véanse las paginas 4 a 6 y los anexos 2, 3 y 4 de la respuesta de México.

40. Véase la pagina 2 del anexo 1 de la respuesta de México.

41. Idem, pagina 3.

42. Véanse: Supra, pagina 4, las paginas 2 a 6 y los anexos 1 a 5 de la respuesta de
México, y el oficio presentado en la peticién como anexo 4.

43. Lasposiblesirregularidades que se observan consisten en la falta de determinacién
oportuna al denunciante sobre el tramite que se dio a su denuncia popular (articulo
191 de la LGEEPA, tercer parrafo), y la aparente omisién de la Profepa de llevar a
cabolas diligencias necesarias con el propésito de determinar la existencia de actos,
hechos u omisiones constitutivos de la denuncia (articulo 192 de la LGEEPA,
segundo parrafo).

44. Esto sin perjuicio de que en otras ocasiones el Secretariado si considere meritorio
abordar en un expediente de hechos supuestas omisiones en la aplicacién efectiva
del tramite de la denuncia popular. Véase por ejemplo, SEM-00-006 (Tarahumara)
Determinacién conforme al articulo 15(1) (29 de agosto de 2002).
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Martinez Azuela, et Al., conforme al articulo 15(1) del ACAAN. En vista
de los aspectos equivocos (de hecho y de derecho) que se han identifi-
cadoalaluz delarespuesta de México, y que se explican en esta determi-
nacioén, el Secretariado considera que la aseveracién de que México
incurre en omisiones en la aplicacion efectiva de los articulos 155 de la
LGEEPA y la NOM-081-ECOL-1994 respecto del AICM no amerita la
elaboracién de un expediente de hechos. Para que esta cuestion puntual
amerite la elaboracién de un expediente de hechos debe haber mayor
certeza que la que se desprende de la peticion a la luz de la respuesta de
México, sobre si de hecho las emisiones de ruido del AICM violan la
legislaciéon ambiental. El Secretariado también considera que ha que-
dado suficientemente documentado el trdmite que recay?6 a las denun-
cias respecto de las que, segtin la peticion, México estd incurriendo en
omisiones en la aplicacién efectiva de los articulos 189 al 202 de la
LGEEPA y 80 al 84 de LADF. Por ello, sin perjuicio de que sea legitima la
preocupacion que los Peticionarios han expresado por los efectos poten-
ciales del ruido proveniente del AICM en la poblacién que vive en sus
inmediaciones, el Secretariado considera que esta peticién no amerita la
elaboracién de un expediente de hechos.

Conforme a lo dispuesto por el apartado 9.6 de las Directrices,
el Secretariado da por concluido el proceso respecto de la peticién
SEM-02-002 (Aeropuerto de la Ciudad de México) y explica sus razones
alos Peticionarios y al Consejo de la CCA en este documento. Esta deter-
minacion se refiere exclusivamente a los alegatos contenidos en esa peti-
cién, y no contempla otros aspectos del asunto planteados fuera de la
peticién, o que pudieran plantearse en una peticién distinta.

Secretariado de la Comisién para la Cooperacién Ambiental

por:  Victor Shantora
Director Ejecutivo Interino

cc:  Dra. Olga Ojeda Cardenas, Semarnat
Sra. Norine Smith, Environment Canada
Sra. Judith Ayres, US-EPA
Sr. Jorge Rafael Martinez Azuela
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The submitters allege that Canada is failing to
effectively enforce the pollution prevention pro-
visions of the Fisheries Act and provisions of
the Pulp and Paper Effluent Regulations, or PPER,
against pulp and paper mills in Quebec, Ontario
and the Atlantic provinces. Section 36 of the Fish-
eries Act prohibits the deposit of a deleterious
substance in water frequented by fish, except as
authorized by regulations such as the PPER. Fail-
ure to comply with these regulations is punish-
able by fines and jail time.
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Secretariat of the Commission
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Article 15(1) Notification to Council that
Development of a Factual Record is Warranted

Submission Number: SEM-02-003 (Pulp and Paper)

Submitter(s): Friends of the Earth
Union Saint-Laurent, Grands Lacs
Conservation Council of New Brunswick

Ecology Action Centre
Environment North
Represented by: Sierra Legal Defence Fund (SLDF)
Concerned Party: Canada
Date of Receipt: 8 May 2002

Date of this Notification: 8 October 2003

I. EXECUTIVE SUMMARY

Article 14 of the North American Agreement on Environmental Cooper-
ation (NAAEC) creates a mechanism for citizens to file submissions in
which they assert that a Party to the NAAEC is failing to effectively
enforce its environmental law. The Secretariat of the North American
Commission for Environmental Cooperation (the “Secretariat”) initially
considers these submissions based on criteria contained in Article 14(1)
of the NAAEC. When the Secretariat determines that a submission
meets these criteria, the Secretariat then determines, based on factors
contained in Article 14(2), whether the submission merits requesting a
response from the Party named in the submission. In light of any
response from the Party, the Secretariat may inform the Council that the
Secretariat considers that development of a factual record is warranted

115
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(Article 15(1)). By a two-thirds vote, the Council may instruct the Secre-
tariat to prepare a factual record (Article 15(2)).

On 8 May 2002, the Submitters listed above filed a submission,
along with supporting materials, asserting that Canada is failing to
effectively enforce sections 34, 36, 40, 78 and 78.1 of the federal Fisheries
Act and sections 5 and 6 and Schedules I and II of the Pulp and Paper Efflu-
ent Regulations (PPER) promulgated in 1992, against pulp and paper
mills in Ontario, Quebec and the Atlantic provinces (i.e., New Bruns-
wick, Nova Scotia and Newfoundland). Section 36 of the Fisheries Act
prohibits the deposit of a deleterious substance in water frequented by
fish unless the depositis authorized by regulation, such as the PPER. The
Submitters allege that, despite reductions in pulp mill effluent pollution
since the coming into force of the PPER, in the period from 1995 to 2000
there were more than 2,400 documented violations of the PPER at mills
in central and eastern Canada, and very few prosecutions. The submis-
sion and its appendices provide information on alleged violations at
approximately 70 of the 116 mills that the Submitters identify, with
twelve mills highlighted as mills of particular concern to the Submitters.
The Submitters request the preparation of a factual record.

On 7 June 2002, the Secretariat determined that the submission
meets the requirements of Article 14(1) of the NAAEC and requested a
response from the Party in accordance with Article 14(2).1 Canada sub-
mitted its response on 6 August 2002. The response explains Canada’s
general approach to enforcing the PPER and the Fisheries Act and pro-
vides the general policy framework for the decisions taken in connection
with mills identified in the submission. Canada then provides informa-
tion with respect to federal enforcement responses from 1995-2000 in
regard to the twelve mills for which the Submitters raised particular con-
cerns.2 For five mills, although some information was provided, Canada
explained that it would not provide further information in light of inves-
tigations that were ongoing at the time the response was prepared.

The Secretariat has concluded that the response leaves open cen-
tral questions that the submission raises regarding enforcement of s.
36(3) and the PPER at the mills of concern in the submission and the
information attached to it. Accordingly, in accordance with Article 15(1),
the Secretariat hereby informs the Council that the Secretariat considers
that the submission, in light of the Party’s response, warrants develop-
ing a factual record and provides its reasons.

1. SEM-02-003 (Pulp and Paper), Determination under Articles 14(1) and (2) (7 June
2002).
2. For ten of the mills, only information from 2000 is provided.
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II. SUMMARY OF THE SUBMISSION

The Submitters assert that Canada is failing to effectively enforce
sections 34, 36, 40, 78 and 78.1 of the federal Fisheries Act and sections 5
and 6 and Schedules I and II of the PPER against pulp and paper mills in
Ontario, Quebec and the Atlantic provinces.

A. General Assertions

The Submitters first provide general assertions regarding the
amount and pollutant content of effluent from Canada’s 157 pulp and
paper mills, contending the mills have “added tonnes of harmful sub-
stances to our waterways and caused extensive harm to aquatic ecosys-
tems.3” They claim that the pulp and paper industry made progress in
investing in environmental upgrades in the early 1990s but that those
investments have dropped sharply since 1995.4

Next, the Submitters describe the pollution prevention provisions
of the Fisheries Act and the PPER that they contend Canada is failing to
effectively enforce in Ontario, Quebec and the Atlantic provinces. They
note that under the Fisheries Act, “it is an offense to deposit a deleterious
substance of any type in water frequented by fish that renders the water
deleterious to fish or fish habitat, unless the depositis authorized by reg-
ulation.5” They identify as relevant to their submission two provisions
of the federal Fisheries Act Habitat Protection and Pollution Prevention Pro-
visions Compliance and Enforcement Policy (Compliance and Enforcement
Policy). First is the policy that “fair, predictable, and consistent enforce-
ment govern the application of the law, and responses by enforcement
personnel to alleged violations.6” Second is the intent stated in the Com-
pliance and Enforcement Policy “to ensure that violators will comply with
the Fisheries Act within the shortest possible time, that violations are not
repeated and that all available enforcement tools are used.””

The Submitters note that the 1991 PPER regulations, which took
effect in July 1992, define acutely lethal effluent, biochemical oxygen
demand (or BOD) matter and total suspended solids (or TSS) as deleteri-
ous under the Fisheries Act. According to the Submitters, the PPER
authorize levels of BOD and TSS that do exceed specified maximum
quantities as long as certain conditions are met, but (at least since 1995)

Submission at 3.

Submission at 3.

Submission at 3. See Fisheries Act s. 36(3).

Submission at 4 (quoting Compliance and Enforcement Policy, Introduction).
Submission at 4.

NG W
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they strictly prohibit acutely lethal effluent.8 The Submitters describe the
conditions for discharges of TSS and BOD matter as “relating to moni-
toring equipment, monitoring reports, preparing a remedial planin case
the effluent fails certain acute-lethality tests, preparing and implement-
ing an emergency response plan, and preparing environmental effects
monitoring studies.®”

They also describe the test methods and effluent monitoring
requirements for BOD, TSS and acute lethality and note that each day on
which the PPER are violated constitutes a separate offense. They note
that trout acute-lethality test failure is an automatic PPER (and hence
Fisheries Act) violation that requires accelerated follow-up testing, and
that failure of an acute-lethality test for Daphnia magna, while not an
automatic violation, also requires follow-up test procedures. For both
kinds of acute-lethality test, failure to conduct follow-up test procedures
as required violates the PPER and the Fisheries Act. Testing for BOD lev-
els and TSS is described as more straightforward. If testing shows levels
of BOD or TSS above those authorized, the depositis not authorized, vio-
lates the PPER and is an offense under the Fisheries Act. The submitters
say that according to the Compliance and Enforcement Policy, every sus-
pected violation is to be examined for action ranging from a warning to
prosecution. Violations of s. 36(3) are punishable on summary convic-
tion by a fine not exceeding C$300,000 for a first offense and C$300,000
plus imprisonment not exceeding six months for subsequent offenses,
and for an indictable offense a fine not exceeding $1 million for a first
offense and a fine not exceeding $1 million and imprisonment not
exceeding three years for subsequent offenses.

B. Assertions Regarding Mills in Ontario, Quebec and the Atlantic
Provinces

The Submitters next present in detail their assertion that Canada is
failing to effectively enforce the Fisheries Act and the PPER in regard to
pulp and paper mills in Ontario, Quebec and the Atlantic provinces. The
two categories of noncompliance for which they contend enforcement is
deficient are (1) failure to meet a “deleterious substances” effluent test
(thatis, either a BOD test, a TSS test or a trout acute-lethality test) and (2)

8. Submission at 5. The submitters describe transitional authorizations under the
PPER. Under ss. 20-26, subject to conditions with a view to coming into compliance,
mills unable to comply were allowed to exceed PPER limits and discharge acutely
lethal effluent between 1 December 1992, and 31 December 1993, or under “extraor-
dinary circumstances” and for reasons “beyond the control” of the mill operator,
until 31 December 1995.

9. Submission at 5.
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failure to conduct follow-up testing as required when there is an effluent
test failure. The submission and its appendices provide information on
alleged violations at approximately 70 of the 116 mills that the Submit-
ters identify, with twelve mills highlighted as mills of particular concern
to the Submitters.

In regard to Quebec, the Submitters obtained data that they claim
show 960 acute-lethality, BOD and TSS violations from 1995 to 2000 at
nine mills. They claim that in 2000, 26 Quebec mills had 171 violations
(presumably acute lethality, BOD and TSS violations); 24 mills failed
the trout acute-lethality test, 33.3 percent of which also violated fol-
low-up test procedures; and 28 mills, after failing the Daphnia magna
acute-lethality test, violated the acute-lethality follow-up procedures.10
In all, the Submitters claim that there were at least 250 reported poten-
tial offenses for failure to follow the PPER follow-up test procedures
throughout Quebec in 2000. The Submitters claim that, despite these
offenses, they could find no Fisheries Act prosecutions or convictions of
any Quebec mills, and they state that they are particularly concerned
about apparent lack of effective enforcement at six mills, based on data
from 2000. Of these, they highlight especially the Tembec Inc. mill in
Témiscaming, for which they claim no prosecution was brought for non-
compliance with either federal or provincial effluent regulations despite
an alleged 275 reported violations from 1995 through 2000.

With regard to Ontario’s 33 regulated pulp and paper mills, the
Submitters highlight the data for 13 mills that had over 225 acute-
lethality, BOD and TSS test failures between 1996 and 2000. In 2000
alone, the Submitters claim that 7 mills were responsible for 18 such test
failures, that six of those mills failed the trout acute-lethality test and that
two of the mills also failed the trout lethality test follow-up procedures.
They also claim that nine mills violated the Daphnia magna follow-up
procedures. In all, the Submitters claim there were at least 94 follow-up
test procedure violations at Ontario mills in 2000. The Submitters assert
that from 1995 to 2000, six Ontario mills were prosecuted under the
PPER, which they believe explains the lower number of alleged viola-
tions in Ontario as compared to Quebec and the Atlantic provinces,
where the Submitters claim there have been fewer prosecutions. None-
theless, on the basis of 2000 data, the Submitters identify two Ontario
mills for which they “have concerns about the apparent lack of effective
enforcement of the federal laws.11”

10. Appendix 6 to the submission provides a flowchart showing the acute lethality
testing procedures and the points at which violations occur.
11. Submission at 9.
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The Submitters obtained only partial data for the approximately 22
mills in the Atlantic provinces for the years 1995 to 2000 and claim there-
fore that they understate the number of alleged violations in those prov-
inces. According to the Submitters, the data they obtained show that 19
mills reported 1,081 acute-lethality, BOD and TSS violations from 1995
to 2000. The Submitters did not calculate alleged follow-up test proce-
dure violations for the Atlantic provinces. They claim that despite the
number of alleged test failure violations, they found only “two prosecu-
tions of mills in the Atlantic Region under the federal laws since the
PPER came into force.12” Based on 2000 data, the Submitters are particu-
larly concerned about the apparent lack of effective enforcement regard-
ing four mills in the Atlantic provinces. According to the Submitters, the
mill in the Atlantic provinces with the most alleged violations from 1995
t02000, the Irving Saint John mill, was prosecuted under the federal laws
in 1998 but still had 22 alleged test failure violations and an unknown
number of alleged follow-up test violations in 2000.

The Submitters contend that the exclusions in NAAEC Article
45(1) from the definition of “failure to effectively enforce environmental
law” do not apply. They claim that Canada’s alleged failure to effec-
tively enforce the Fisheries Act and the PPER do not reflect a reasonable
exercise of discretion or result from bona fide decisions to allocate resour-
ces to other enforcement matters within the meaning of Article 45(1).
Among other things, they assert that “[i]t is not a reasonable exercise of
discretion where an available enforcement tool, such as prosecutions, is
used so infrequently in the face of widespread and numerous viola-
tions.13”

C. Request for a Factual Record

Finally, the Submitters present information in support of their con-
tention that the submission meets the requirements of Article 14(1)(a)-(f)
and that the submission merits requesting a response from Canada
based on the criteria in Article 14(2). They ask the CEC to prepare a fac-
tual record on enforcement of cited provisions of the Fisheries Act and the
PPER with respect to the mills in Quebec, Ontario and the Atlantic prov-
inces that they identify in the submission.

III. SUMMARY OF THE RESPONSE

Canada’s response provides clarifying information on the general
basis of the enforcement decisions of the Government of Canada and a

12. Submission at 10.
13. Submission at 11.
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description of enforcement decisions regarding specific cases raised by
the Submitters.

A. Clarifying Information

Canada first provides “clarifying information” regarding Can-
ada’s approach to enforcing the PPER and the Fisheries Act, so as to
“assist the reader in understanding the facts pertaining to the specific
cases identified in the submission as of particular concern to the Submit-
ters.14” Canada describes the role of fishery inspectors in conducting
inspections and investigations and choosing the appropriate response if
the inspector has reason to believe that an offense has been committed.15
Canada states that, consistent with the Compliance and Enforcement
Policy, it will “choose the appropriate response such as a warning,
inspector’s direction, prosecution, etc.16” Canada explains that “[t]he
response to a violation will be chosen taking into account the nature of
the violation, the likelihood of achieving the desired result (i.e., compli-
ance with the Fisheries Act in the shortest possible time and no further
occurrence of violations), and consistency in enforcement.l”” The
response provides criteria taken into account in assessing these factors.
Canada states that the “ultimate decision on whether or not to proceed
with a prosecution of the charges rest [sic] with the Attorney General of
Canada.18”

Canada then describes methodologies for determining compliance
under the PPER. Canada notes that the margins of error in the methodol-
ogies for determining compliance of effluent with the regulated limits
for biological oxygen demand (BOD), and total suspended solids (TSS)
may affect decisions on enforcement, especially as to whether a convic-
tion may be obtained in accordance with the criminal burden of proof
(guilt beyond a reasonable doubt).19

B. Enforcement Decisions for Specific Mills

The main body of Canada’s response is a discussion of its actions in
connection with twelve specific mills identified in the submission,
divided into sections on the Atlantic provinces, Quebec and Ontario.

14. Response at 2.
15. Response at 3.
16. Ibid.

17.  Ibid.

18. Response at 4.
19. Response at 4-5.
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1. Atlantic provinces

In regard to four mills in the Atlantic provinces, Canada states that
it subjected the mills’ monthly effluent reports to an “off-site inspection”
or review of the data. In cases of exceedance of TSS or BOD limits or the
prohibition on acutely lethal effluent, the response states that from
1995-2000, it was routine practice of Environment Canada Fisheries Act
inspectors to discuss the exceedances with Environment Canada spe-
cialists in the operation of pulp and paper mills.

a. Irving Pulp and Paper Ltd., Saint John, New Brunswick

The response provides information regarding the Irving Pulp and
Paper Ltd. in Saint John, New Brunswick, for the period 1995 through
2000. The response states that this mill did not come into compliance
with the PPER as required at the end of 1995 because of delays in envi-
ronmental assessment approval from the province for a conventional
treatment facility and the subsequent inability of the mill to complete in
time the internal mill process changes it pursued as an alternate route to
compliance.

In 1996, of the mill reported 481 test failures, including 157 failures
of the trout acute-lethality test. In January, Environment Canada began
an investigation of alleged PPER violations at the mill. Environment
Canada closed the investigation after the mill indicated that modifica-
tions to the mill would achieve compliance by September. Federal
inspectors also conducted an on-site inspection and issued the mill a
written warning in July for exceedances of the BOD limit and for acute
lethality. An effluent sample taken in December failed the trout lethality
test.

In 1997, the mill reported 127 test failures. At an April meeting
between representatives of Environment Canada, the provincial depart-
ment and the mill, Irving presented a plan to meet the requirements of
the PPER. In June, Environment Canada requested a tighter schedule
and after project delays in August and September, “began to examine
enforcement options.20”

In 1998, the mill reported 80 test failures. In the early spring of 1998,
effluent collected under a search warrant failed the trout test and the mill
was charged for Fisheries Act violations. In August, the mill was charged
a second time under s. 36(3) for the discharge of green liquor and the

20. Response at 7.
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company pled guilty and was fined $50,000. After the company
“fine-tuned the operation of the internal treatment systems it had
installed to meet the regulatory limits,2l” reports and tests showed a
reduced number of acute-lethality test failures, some non-lethal samples
and improved, but still non-conforming, levels of BOD that the mill
began to address. Following consultations with Environment Canada
officials, in October 1998, the Attorney General advised that a prosecu-
tion was not warranted.

In 1999, the mill reported a total of 11 test failures. The internal
changes made in 1998 generally allowed the Irving mill to meet all dis-
charge limits except the monthly limit on BOD. Environment Canada
process specialists indicated that the mill was making progress on this
problem. The mill subsequently failed some acute-lethality tests, but by
October, the effluent passed.

In 2000, the mill reported 25 exceedances, including six failures of
trout acute-lethality tests. Two trout test failures came in February,
attributed by the mill to start-up after a shutdown; and two more in
April said to be due to a membrane leak in the treatment reverse osmosis
unit. The response states: “In a manner consistent with the factors to con-
sider before taking action with respect to an alleged violation, Environ-
ment Canada decided that the mill had reported corrective action and
that no action on the inspector’s part was required.22” The mill attrib-
uted a further failure in June to maintenance work. Environment Can-
ada subsequently conducted an on-site inspection and all the samples
taken passed the trout lethality test. The mill reported failure of a trout
lethality test failure in December, after which the follow-up tests passed
as required. Hence Environment Canada took no action. The mill
explained that the 19 reported failures of TSS and BOD tests were due to
maintenance activities or were corrected, and some exceedances were
within the margin of precision. Environment Canada therefore took no
action.23

b. AV Cell Inc. at Atholville, New Brunswick

The response reports 35 alleged violations by this mill in 2000. As
regards 10 failures of the trout acute-lethality test, the mill set up a “trou-
ble-shooting” team but the test failures continued. Both Environment
Canada and the New Brunswick Environment Department conducted

21. Ibid.
22. Response at 9.
23. Response at 10-11.
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on-site sampling, and the province proceeded with a prosecution for
failure of the trout lethality tests. In these circumstances, Environment
Canada took no enforcement measures. The mill pled guilty to the pro-
vincial charge and was fined $30,000. The mill reported failures of the
TSS limits in every month from January to May and of BOD in February,
March and July. The mill attributed these test failures to maintenance, a
temporary shutdown and a process change, and took corrective action.
Environment Canada decided not to act. Canada says that the PPER
allows for an authorization for higher emissions associated with process
changes, and that the mill applied and received such an authorization in
May 2000.

c. Abitibi-Consolidated Inc., Grand Falls, Newfoundland

This mill reported nine failures of the trout acute-lethality test in
April, May, June, November and December of 2000. Process changes
made prior to December did not prevent the December test failure. Envi-
ronment Canada inspectors conducted on-site inspections in June and
July and executed a search warrant and took effluent samples in Decem-
ber. All of the Environment Canada samples passed the trout lethality
test.

d. Bowater Mersey Paper Company Ltd., Brooklyn, Nova Scotia

In 2000, this mill reported 16 test failures, including 13 trout
acute-lethality test failures and three daily TSS failures. On the basis of
an “adequate compliance history” and “ongoing corrective measures,”
Environment Canada took no immediate action for two trout test fail-
ures reported in January.2* Following another acute-lethality test in
June, Environment Canada took samples that passed the test, and the
mill took corrective action. The mill reported no test failures after Octo-
ber, and an Environment Canada sample taken in January 2001 passed.
In view of the mill’s corrective action, Environment Canada decided to
take no action in regard to the trout test failures. After the mill reported a
TSS test failure in January, it installed a new system for removing solids,
which was complete in December. The mill attributed TSS test failures in
April 2000 to the dredging of its treatment system.

2. Quebec

With respect to mills in Quebec, Canada’s response explains that
consistent with the spirit of an expired federal-provincial agreement, the

24. Response at 15.
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six mills discussed in the response submitted monthly effluent reports
under the PPER to the province, which served as a “single window” for
information required under both provincial and federal legislation. The
province then forwarded the information to Environment Canada. The
federal-provincial agreement expired in 2000.25

a. Tembec Inc., Témiscaming, Québec

The response explains that this mill had a transitional authoriza-
tion that expired in December 1995 and that the mill had complied with
the conditions of the authorization. The response then provides infor-
mation regarding the mill for the years 1996 through 2000.

For 1996, the mill reported 25 failures of the monthly trout lethality
test and 82 failures of the weekly follow-up trout lethality test, with fail-
ures of both in every month of the year. Environment Canada reviewed
the effluent reports and contacted the Quebec Ministry of the Environ-
ment (QME), which issued notices of violation of the provincial law in
May and September 1996 and January and February 1997. The QME
requested a corrective action plan, which the mill finalized in July 1996.
Environment Canada took into account the actions of the province.

In 1997, the mill failed monthly or weekly trout acute-lethality tests
in every month, for a total of 66 failures. The mill also reported four fail-
ures of TSS or BOD tests. Environment Canada inspector reviewed the
effluent reports and consulted with the province. QME indicated that it
issued notices of violation in April, July, September, October, November
and December 1997 and in January and February 1998. Environment
Canada took into account the actions of the province.

In 1998, the mill reported failures of trout acute-lethality tests in
every month. The mill reported failure of daily TSS tests on 16 occasions.
QME requested a corrective plan from the mill and approved it in May
1998. QME also issued notices of infraction in every month from May to
October 1998 and in February 1999. Environment Canada initiated an
investigation in April 1998.26

In 1999, the mill reported 20 failures of the monthly or weekly trout
acute-lethality tests and nine failures of the daily TSS test. The mill
reportedly continued to work to achieve the requirements of its 1998 cor-
rective action plan, and QME issued notices of infraction every month

25. Response at 17.
26. Response at 21.
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from March through September. Environment Canada’s investigation
continued.

In 2000, the mill reported five failures of the monthly or weekly
trout acute-lethality test and three failures of the daily TSS limit. QME
issued notices of infraction in April and July. In October, the Attorney
General advised Environment Canada that a prosecution was not war-
ranted. The mill took corrective action that according to Canada “signifi-
cantly improved its rate of conformity from 1997 to 2000.27”

b.  The five other Quebec mills

For the remaining five Quebec mills discussed in the response,
Canada provides information for the year 2000. For the Fjordcell Inc. mill
atJonquiére, the Tembec Inc. mill at St. Raymond and the La Compagnie
J. Ford Ltd. mill at Portneuf, Canada provides a summary of the effluent
reports for each mill but limited additional information because of
investigations that were pending at the time of the response. The investi-
gations were initiated in July, August and September 2000. The response
states that the Uniforét-Pate Port Cartier Inc. mill at Port-Cartier
reported 24 failures of daily TSS and BOD tests and monthly trout
acute-lethality tests and that Environment Canada issued written warn-
ings. The response states that the mill ceased operating in February 2001.
The response indicates that the F.F. Soucy Inc. mill at Riviére-du-Loup
was in compliance throughout 2000.

3. Omntario

The response addresses the concerns raised by the Submitters with
respect to two Ontario mills in 2000, the Abitibi-Consolidated Inc., mill
in Iroquois Falls and the Interlake Papers mill in St. Catherines. In light
of investigations begun at the Abitibi Consolidated mill in October 2001
and at the Interlake Papers mill in October 2000, both of which were
ongoing at the time of the response, Canada provided only limited infor-
mation regarding these two mills.

IV. ANALYSIS

The Secretariat considers that the submission, in light of Canada’s
response, warrants developing a factual record as recommended in this

27. Response at 23.
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notification.28 The reasons for the Secretariat’s recommendation are set
forth below.

To reach this stage, the Secretariat must first determine that a sub-
mission meets the criteria in Article 14(1) and that it merits requesting a
response from the Party based upon a review of the factors in Article
14(2). Asindicated above, on 7 June 2002, the Secretariat determined that
the submission meets the criteria for continued review included in Arti-
cle 14(1) and that, based on the factors in Article 14(2), the submission
warranted a response from the Party.29

A. Why a factual record is warranted

This submission seeks a factual record regarding enforcement of
the Fisheries Act, one of the principal federal environmental statutes in
Canada, in regard to one of Canada’s important industrial sectors, the
pulp and paper industry. In the submission and supporting materials
attached to it, the Submitters describe the environmental, economic and
trade significance of the pulp and paper industry. They call it “Canada’s
largest net export sector30” and describe the significant water use and
discharge of organic waste and chemicals associated with pulp and
paper production processes used in Canada.3! They note the public con-
cern regarding pollutant discharges from pulp and paper mills that led
to the promulgation of the PPER in 1991. Both the submission and the
response allude to the challenges that the pulp and paper industry and
the government face in striving to achieve compliance with the Fisheries
Act and the PPER in the pulp and paper sector. The submission empha-
sizes the Submitters” concern over a perceived lack of prosecutions to
enforce and assure compliance with the PPER and the Fisheries Act.

Canada’s response to the submission provides a considerable
amount of information regarding the federal government’s actions in
regard to twelve specific mills mentioned in the submission. Nonethe-
less, it leaves open central questions regarding Canada’s enforcement of
the relevant provisions of the Fisheries Act and the PPER at the mills of

28.  On 16 October 2002, the Submitters sent to the Secretariat a brief “reply” to Can-
ada’s response. Neither the NAAEC nor the Guidelines make any provision for a
reply to a response. Consistent with its practice to date, the Secretariat did not con-
sider the Submitters’ reply in conducting its review under Article 15(1) but will
retain the reply for possible consideration during the preparation of a factual
record, should the Council instruct the Secretariat to prepare one.

29. SEM-02-003 (Pulp and Paper), Determination in accordance with Article 14(1) and
(2) (7 June 2002).

30. Submission at 2.

31. Submission at 2-3.
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concern. A factual record would afford a thorough and detailed factual
examination relevant to those open questions so as to allow a more com-
prehensive consideration of whether Canada is failing to effectively
enforce those laws as the Submitters assert.

Although the primary focus of the submission is on twelve specific
mills, the Submitters provide information regarding the Fisheries Act and
PPER compliance record for 1995 through 2000 at approximately 116
mills in eastern Canada, noting over 2,400 alleged violations. Appen-
dices 5and 7 to the submission, in particular, provide considerable detail
regarding those alleged violations. The Secretariat considered the infor-
mation regarding the twelve mills of heightened concern in light of the
extensive information provided in regard to numerous other mills as
well. With this comprehensive view of the submission in mind, the fol-
lowing sections explain why a factual record is warranted to present
detailed information regarding matters that the submission and Can-
ada’s response leave open.

1. Failure to conduct acute-lethality tests and follow-up tests

The submission focuses in part on Canada’s alleged failure to effec-
tively enforce the Fisheries Act and PPER when pulp and paper mills do
not conduct required acute-lethality tests and follow-up tests.32 A fac-
tual record is warranted to present a clearer and more comprehensive set
of factual information regarding acute-lethality test failures and failures
to conduct follow-up as required.

Additional information is especially warranted in regard to fol-
low-up testing. Appendix 7 to the submission provides detailed infor-
mation regarding 344 alleged failures to conduct follow-up tests as
required by 48 mills in Ontario and Quebec in 2000. The federal govern-
ment’s investigation of two of the Ontario mills, discussed in Canada’s
response, indicates that Canada considers failure to conduct follow-up
tests to be a potential compliance problem meriting investigation.33
Although the response provides some information on some of the mills’
reporting of follow-up tests for trout lethality,34 the picture it presents
regarding follow-up testing for trout lethality is far from complete, and it
provides almost no information regarding testing and follow-up testing
for Daphnia lethality. The response also does not address the Submitters’
emphasis on the magnification of the extent of alleged noncompliance
that occurs because each day of noncompliance constitutes a separate

32. Submission, at 5 and 8.
33. Response at 27-28.
34. See, e.g., Response at§, 9,11, 13,15, 18,19, 20, 24 and 27.
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offense under the Fisheries Act. Under this continuing offense provision,
the Submitters contend that the 344 alleged failures to conduct fol-
low-up tests as required resulted in 1,406 alleged violations.

In addition, unexplained discrepancies exist between the submis-
sion and response regarding the number of test failures at the mills of
concern. For example, for the F.F. Soucy Inc. mill in Riviere-du-Loup,
Quebec, Canada indicates that it found no instances of noncompliance in
2000.35 By contrast, the Submitters allege that in 2000 the mill had four
test failure violations and 36 violations for failure to conduct follow-up
tests as required.36 Discrepancies between the submission and response
also exist in regard to test failures at the Irving Pulp and Paper mill at
Saint John,37 the AV Cell mill at Atholville,38 the Tembec mill at Témis-
caming,3® and the Fjordcell mill in Jonquiére.40 A factual record would
afford an opportunity to develop and present factual information in
regard to such discrepancies, in particular those for which the submis-
sion alleges a greater number of failures than are reported in Canada’s
response.

2. Canada’s consideration of provincial enforcement action

Several times in its response, Canada makes note of provincial
enforcement action and in some cases states that Canada took such

35. Response at 26.

36. Submission at 8, Appendix 5 at 2, Appendix 7 at 9-10.

37. Compare Submission, Appendix 5 at 14 (106 BOD test failures and 97 trout lethality
test failures in 1996) with Response at 6 (324 BOD test failures and 157 trout
lethality test failures in 1996); compare Submission, Appendix 5 at 14 (49 trout
lethality test failures in 1997) with Response at 6 (51 trout lethality test failures in
1997); and compare Submission, Appendix 5 at 15 (7 monthly BOD test failures and
5 trout lethality test failures in 2000) with Response (9 monthly BOD test failures
and 6 trout lethality test failures in 2000).

38. Compare Submission, Appendix 5 at 15 (4 monthly TSS test failures and 9 trout
lethality test failures in 2000) with Response at 11 (5 monthly TSS test failures and
10 trout lethality test failures in 2000).

39. Compare Submission, Appendix 5, at 5 (1 daily TSS test failure and 25 trout
lethality test failures in 1996) with Response at 18 (no daily TSS test failures and 21
trout lethality test failures in 1996); compare Submission, Appendix 5 at 6 (5 daily
TSS test failures and 65 trout lethality test failures in 1997) with Response at 19 (1
daily TSS test failure and 66 trout lethality test failures in 1997); compare Submis-
sion, Appendix 5 at 6 (7 daily TSS test failures and 44 trout lethality test failures in
1998) with Response at 20 (16 daily TSS test failures and 78 trout lethality test fail-
ures in 1998); compare Submission, Appendix 5 at 6 (8 daily TSS test failures and 25
trout lethality test failures in 1999) with Response at 22 (9 daily TSS test failures and
20 trout lethality test failures in 1999); and compare Submission, Appendix 5 at 8 (2
daily TSS test failures in 2000) with Response at 23 (3 daily TSS test failures in 2000).

40. Compare Submission, Appendix 5 at 8 (28 BOD test failures and 9 trout lethality
test failures in 2000) with Response at 24 (28 BOD test failures and 7 trout lethality
test failures in 2000).
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action into account in determining how to respond to possible noncom-
pliance with the PPER or the Fisheries Act at various mills.41 The Submit-
ters do not assert that any of the provinces are failing to effectively
enforce provincial environmental laws, and the Secretariat is not pro-
posing that a factual record is warranted to consider any such assertion.
However, information regarding provincial enforcement action may be
relevant to a consideration of whether the federal government is failing
to effectively enforce provisions of the Fisheries Act and the PPER if the
federal government took provincial action into account in determining
its own enforcement response. A factual record is warranted to present
inmore detail facts regarding the manner and extent to which the federal
government took into account action, such as approval of corrective
action plans, notices of infractions or other enforcement-related mea-
sures, that provincial officials took in regard to certain mills.42 More
detailed information than is included in Canada’s response regarding
federal-provincial administrative agreements or other federal-
provincial arrangements on enforcement of the Fisheries Act would
also be relevant to understanding Canada’s consideration of provincial
enforcement activity.

By way of illustration, factual information regarding the relation of
provincial enforcement actions to federal enforcement responses is rele-
vant in regard to the Submitters’ assertion of a total absence of federal
prosecution for alleged violations of the Fisheries Act and the PPER in
connection with Quebec mills.43 The Submission gives minimal infor-
mation on prosecutions of pulp and paper mills under Quebec law.44
Similarly, Canada’s response indicates in several places that QME'’s
issuance of notices of infraction was a factor relevant to federal decisions
on compliance and enforcement responses.4> However, the response
does not explain the nature and terms of those notices of infraction, the
effect those notices had in achieving compliance, any sanctions obtained
in connection with the notices or other information regarding the notices
that may have been relevant to the federal government’s consideration
of them. To present a complete picture, a factual record would also allow
for a more detailed presentation of facts regarding other examples, such
as Canada’s decision not to take enforcement in connection with alleged
ongoing discharge of acutely lethal effluent by the AV Cell mill in New
Brunswick in view of provincial charges leading to a fine of $30,000.46

41. Response at 12, 18,19, 21-25, 27.

42. Response at?7,11-12,18-19, 21, 22-27.
43. Submission at 7-8.

44. Submission at 8, Appendix 5 at 1.

45. Response at 18, 19, 21, 22, 23, 25, 27.
46. Response at 11-12.
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3. Canada’s use of the full set of options under the Compliance and
Enforcement Policy

The submission highlights the Submitters” primary concern
regarding the alleged lack of prosecutions of pulp and paper mills and
does not discuss in detail other possible enforcement responses. None-
theless, both the submission and Canada’s response note the full range
of available enforcement responses under the Compliance and Enforce-
ment Policy.47 These responses include actions short of court proceed-
ings, such as warnings, directions by Fishery inspectors, authorizations,
and ministerial orders, as well as court actions, such as injunctions, pros-
ecution, court orders upon conviction and civil suits for recovery of
costs.48 Canada explains that, following an inspection or investigation,
“[t]he response to a violation will be chosen taking into account the
nature of the violation, the likelihood of achieving the desired result (i.e.,
compliance with the Fisheries Act in the shortest possible time and no fur-
ther occurrence of violations), and consistency in enforcement.4”

For the twelve mills highlighted in the submission, Canada’s
response recounts several instances in which Canada issued warnings
and notes one federal prosecution resulting in the payment of a fine.
Canada does not mention any instances in which ministerial orders, as
to which the Compliance and Enforcement Policy indicates failure to com-
ply may result in prosecution,50 were used to seek compliance. In several
instances, Canada indicates that its enforcement response took into
account a mill’s corrective action, but in no case is there any indication
that the corrective action plan was part of a binding, enforceable order or
agreement. In addition, the response indicates occasions on which warn-
ings were sent to mills, at least two of which became the subject of Fish-
eries Act investigations.5! The Compliance and Enforcement Policy indicates
that prosecution is the preferred course of action where “the alleged vio-
lator had previously received a warning for the activity and did not take
all reasonable measures to stop or avoid the violation.52”

A factual record is warranted to examine in further detail Canada’s
consideration and use in connection with the pulp and papers mills dis-
cussed in the submission of the full range of enforcement options

47. Submission at 4; Response at 3.

48. Compliance and Enforcement Policy (July 2001) at 5 (attached to Submission as
Appendix 4).

49. Response at 3.

50. Compliance and Enforcement Policy (July 2001) at 23.

51. E.g., Response at 25, 27.

52. Compliance and Enforcement Policy (July 2001) at 24.
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described in the Compliance and Enforcement Policy, including ministerial
orders, warnings and prosecutions, and the results obtained. In connec-
tion with fines imposed, relevant information would include facts
regarding the factors taken into account in recommending sentences
under the Compliance and Enforcement Policy, such as the benefit gained,
the number and nature of previous convictions, deterrence of future vio-
lations, prevalence and trends in the type of violation involved generally
and sentencing precedents in similar cases.

4. Self-reporting, inspections and investigations

The large number of instances of alleged noncompliance with the
Fisheries Act and PPER as reflected in mandatory reporting by individual
mills lies at the heart of the submission. Canada’s response reveals no
instance in which Canada initiated a prosecution without tests by gov-
ernment inspectors that confirmed reports from mills of discharges with
levels of TSS or BOD that exceed PPER limits or discharges of acutely
lethal effluent. In addition, the response indicates instances in which the
results of Environment Canada’s on-site sampling differed from the
results reported by mills. One possibly relevant factor, mentioned in
Canada’s response, is the range of precision for the monitoring tests for
TSS and BOD.53

The federal government has relied on self-reported data in prose-
cutions in other contexts.>4 A factual record would afford the opportu-
nity to present detailed facts regarding the application of the Compliance
and Enforcement Policy in connection with self-reported instances of non-
compliance and, in particular, in regard to the practice of consulting
with Environment Canada pulp and paper mill specialists and conduct-
ing on-site testing and investigations to confirm the results of test
failures.

A factual record is also warranted to present detailed information
regarding the investigations that Canada has undertaken at several of
the mills. For example, in the case of the Tembec mill in Témiscaming,
Quebec, Canada refers to an investigation file that was opened by

53. Response at 4.

54. In 1995, the Supreme Court of Canada held in R. v. Fitzpatrick, [1995] 4 S.C.R. 154,
that on charges of exceeding a fishing quota under the Fisheries Act and its regula-
tions, the Crown could introduce into evidence “hail reports” required to be made
by the fisherman. Their use was held not to offend the Canadian Charter of Rights and
Freedoms right not to be deprived of the right against self-incrimination as included
in the s. 7 protection of the liberty and security of the person except in accord with
the principles of fundamental justice.
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Environment Canada in April 1998 and remained “active” until October
2000, when “the Attorney General advised that a prosecution was not
warranted given the particular facts of this case.55” During the period in
which the investigation was underway, the response reveals several
instances of reported test failures and noncompliance with the Fisheries
Actand PPER, contacts between Environment Canada and the mill oper-
ators, off-site federal inspections and a number of provincial notices of
infraction and corrective plans. There appears to have been in that
period some improvement in compliance by the mill. For this and other
investigations, a factual record would provide an opportunity to present
additional factual information regarding the concrete steps in the inves-
tigation, its results and the federal decisions that followed.56

5. Information regarding compliance promotion

The Compliance and Enforcement Policy makes a distinction between
enforcement and measures to promote compliance. Compliance-
promoting activities listed in the policy include communication and
publication of information, public education, consultation with parties
affected by the pollution prevention and habitat protection provisions of
the Fisheries Act and technical assistance.5” Preparation of a factual
record regarding the open questions discussed above would provide
an opportunity to present relevant information regarding Canada’s
actions, in addition to the kinds of enforcement measures listed in the
Compliance and Enforcement Policy, to promote compliance at the mills
of concern in the submission. It would also provide an opportunity to
present information regarding Canada’s use of those appropriate gov-
ernmental actions set out in Article 5 of the NAAEC that are relevant to
assertions in the submission.

In addition, a factual record would afford an opportunity to pro-
vide further information regarding the challenges that the pulp and
paper sector has faced in seeking to achieve compliance with the
Fisheries Act and the PPER. This would include information regarding
the nature, environmental limitations and compliance potential of vari-
ous pulp and paper technologies mentioned in the submission;58 the
kinds of process, facility and equipment changes required to achieve

55. Response at 21-23.

56. The Secretariatis aware that certain information regarding investigations might be
subject to confidentiality, as recognized in the NAAEC and the Guidelines. See,
e.g.,, NAAEC Articles 11(8), 39; Guideline 17.

57.  Compliance and Enforcement Policy (July 2001) at 5. See also the activities listed on
pages 14-18 of the policy.

58. Submission at 2-4, Appendix 3.
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compliance; the economic costs of compliance; and the variability in
these factors across the mills of concern in the submission.

B. Consideration of Canada’s pending investigations at certain
mills

Canada declined to provide further facts with regard to the record
of certain mills on the basis of ongoing investigations by Environment
Canada.?® Canada does not state that these investigations are pending
judicial or administrative proceedings that bar the Secretariat from pro-
ceeding further.60 However, with previous submissions, the Secretariat
hasnoted that ongoing, timely and active investigations, especially with
a view to penal proceedings, may in appropriate cases militate against
proceeding with a factual record that could interfere with or jeopardize
those proceedings.61

Canada’s response indicates that the five Environment Canada
investigations mentioned were commenced in July 2000, August 2000,
September 2000, October 2000 and October 2001. The factual record rec-
ommended here need not include information regarding instances of
noncompliance for which a pending administrative or judicial proceed-
ing or a timely and active investigation, capable of leading to charges, is
underway. However, for the mills under investigation at the time of the
response, a factual record is warranted to present information regard-
ing: 1) investigations that have been concluded, 2) alleged violations for
which no investigation was undertaken, and 3) alleged violations for
which the two-year limitation period for summary conviction criminal
proceedings has run or an indictment is no longer a realistic option.62

V. RECOMMENDATION

For the foregoing reasons, the Secretariat considers that this sub-
mission, in light of Canada’s response, warrants the development of a
factual record and hereby so informs the Council. The submission and
response leave open matters for which a more detailed presentation of
factual information will assist in considering whether Canada is failing
to effectively enforce the Fisheries Act and the PPER in Ontario, Quebec

59. Response at 24 (Fjordcell), 25 (Tembec and St-Raymond), 27 (J. Ford), 27 (Abitibi
Consolidated), 28 (Interlake Paper).

60. See NAAEC Article 14(3)(a).

61. SEM-00-004 (BC Logging), Article 15(1) Notification, at 15-17.

62. Fisheries Act s. 82. Section 40 of the Fisheries Act creates hybrid offenses, and in pro-
ceedings by way of indictment (subject to the relations of ss. 7 and 11 (b) of the Cana-
dian Charter of Rights and Freedom) no limitation period applies.
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and the Atlantic provinces, as the Submitters allege. As discussed above
in detail, a factual record is warranted to develop and present, in connec-
tion with all of the mills of concern in the submission, detailed factual
information regarding: (1) the federal response to alleged effluent test
failures and failures to conduct follow-up tests as required under the
PPER; (2) Canada’s consideration of provincial action in enforcing the
PPER; (3) Canada’s use of the full set of options under the Compliance and
Enforcement Policy in enforcing the PPER; (4) the system of self-reporting,
inspections and investigations that Canada employs in enforcing the
PPER; and (5) federal efforts to promote compliance with the PPER.
Information regarding offenses for which a timely and active investiga-
tion, capable of leading to charges, is underway need not be included in
the factual record. In light of the comprehensive information presented
in the Appendices 5 and 7 to the submission in addition to the detailed
information regarding the twelve mills of particular concern, the factual
record should present facts regarding specific mills in the context of fac-
tual information regarding the broader enforcement concerns through-
out eastern Canada that frame the submission.

Accordingly, pursuant to Article 15(1), and for the reasons set forth
in this document, the Secretariat informs the Council of its determina-
tion that the objectives of the NAAEC would be well served by develop-
ing a factual record as recommended herein regarding the submission.

Respectfully submitted on this 8th day of October 2003.

per:  William V. Kennedy
Executive Director






SEM-02-004
(E1 Boludo Project)

SUBMITTERS: ARCADIO PESQUEIRA SENDAY ET AL.
PARTY: MEXICO

DATE: 23 August 2002

SUMMARY: The Submitters assert that Mexico is failing to

effectively enforce its environmental laws with
respect to the “El Boludo” mining project on the
site called “El Tiro,” owned by the Submitters and
located in the Municipality of Trincheras, Sonora,
Mexico. According to the Submitters, the com-
pany Minera Secotec, S.A. de C.V. has exploited
the low-grade placer gold deposit of the “El
Boludo” project without complying with several
conditions of the environmental impact authori-
zation.

SECRETARIAT DETERMINATIONS:

ART. 14(1) Determination that criteria under Article 14(1)
(19 September 2002) have not been met.

REVISED SUBMISSION
ART. 14(1)(2) Determination that criteria under Article 14(1)
(26 November 2002) have been met, and that the submission merits

requesting a response from the Party.

ART. 15(1) Notification to Council that a factual record is
(17 May 2004) warranted in accordance with Article 15(1).
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Secretariado de la Comisién para la Cooperacion
Ambiental de América del Norte

Determinaciéon conforme al articulo 14(1) del Acuerdo de
Cooperaciéon Ambiental de América del Norte

Ntumero de peticion: SEM-02-004 (Proyecto “El Boludo”)

Peticionarios: Leoncio Pesqueira Senday
Fernanda Pesqueira Senday
Milagro Pesqueira Senday
Arcadio Pesqueira Senday

Parte: Estados Unidos Mexicanos
Fecha de recepcion: 23 de agosto de 2002

Fecha de la determinacion: 19 de septiembre de 2002

I.  INTRODUCCION

El Secretariado de la Comisién para la Cooperacion Ambiental (el
“Secretariado”) puede examinar peticiones de cualquier persona u orga-
nizacién sin vinculacién gubernamental que asevere que una Parte sig-
nataria del Acuerdo de Cooperacion Ambiental de América del Norte (el
“ACAAN" 0 “Acuerdo”) estd incurriendo en omisiones en la aplicacién
efectiva de su legislacion ambiental, si el Secretariado juzga que la
peticién cumple con los requisitos sefialados en el articulo 14(1) del
ACAAN. 5i la peticién lo amerita, considerando los criterios del articulo
14(2), el Secretariado puede solicitar a esa Parte que proporcione una
respuesta a la peticion.

El 23 de agosto de 2002, Arcadio, Leoncio, Fernanda y Milagro
Pesqueira Senday (los “Peticionarios”) presentaron al Secretariado
una peticion de conformidad con los articulos 14 y 15 del ACAAN. Los
Peticionarios aseveran que México esta incurriendo en omisiones en la
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aplicacion efectiva de su legislacion ambiental respecto del proyecto
minero “El Boludo” en el predio “El Tiro”, propiedad de los Peticiona-
rios, ubicado en el municipio de Trincheras, Sonora, México.

Segtin los Peticionarios, la empresa Minera Secotec, S.A. de C.V.,
ha realizado el aprovechamiento y tratamiento del depdsito de oro de
placer de baja ley correspondiente al proyecto “El Boludo” sin observar
diversas condicionantes de su autorizacién en materia de impacto
ambiental y en presunta violacion de la Ley General del Equilibrio
Ecolégico y la Proteccion al Ambiente (LGEEPA), las fracciones Il y IV
del articulo 15 de su Reglamento en materia de residuos peligrosos y la
Ley Minera y su Reglamento.

El Secretariado determina que esta peticion no satisface lo dis-
puesto por el articulo 14(1) del Acuerdo por las razones que se expresan
en esta determinacién.

II. RESUMEN DE LA PETICION

La peticién asevera que México estd incurriendo en omisiones en la
aplicacion efectiva de su legislaciéon ambiental respecto del proyecto
minero “El Boludo” ubicado dentro del predio “El Tiro”, propiedad de
los Peticionarios, en el municipio de Trincheras, Sonora, México. Los
Peticionarios indican que su terreno estd dedicado a la explotacién
pecuaria, contando en la actualidad con 526 cabezas de ganado mayor.

Los Peticionarios afirman que la empresa Minera Secotec, S.A. de
C.V., haincumplido disposiciones contenidas en la LGEEPA, las fraccio-
nes III y IV del articulo 15 de su Reglamento en materia de residuos
peligrosos y la Ley Minera y su Reglamento, ademas de diversas condi-
cionantes de la autorizacién en materia de impacto ambiental del pro-
yecto “El Boludo”. Segtn la peticién, la empresa obtuvo la autorizacién
para ese proyecto el 9 de septiembre de 1997. La peticién incluye lo que
parece ser una trascripcion de las condicionantes previstas en la pre-
sunta autorizaciéon de impacto ambiental, relativas a distintas etapas del
proyecto: preparacion del sitio, construccién, operacién, mantenimiento
y abandono.!

Segtin la peticion, el proyecto “El Boludo” consiste en el aprove-
chamiento y tratamiento de un depésito de oro de placer de baja ley. La
extraccion del suelo con valores de oro se realizara con una excavadora a

1. Paginas 5 a 10 de la peticién.
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un espesor promedio de dos metros. El material se someterd a un pro-
ceso de separacion granulométrica, con aditamentos centrifugos en
seco, para obtener concentrado de minerales pesados con valores de oro
que sera lavado, separando el producto comercial, las arcillas y el agua
en un sistema de diferenciacién gravimétrica.2

La peticién asevera que la empresa minera ha destruido un éarea
aproximada de 300-00-00 hectéreas, y que ha dafiado el ecosistema de la
region, eliminando tanto flora como fauna catalogada de proteccién
especial. Segtin los Peticionarios, en el acta de inspeccién practicada el 15
de abril del 2002 constan graves irregularidades, que condujeron a una
orden de clausura parcial temporal y adopcion de medidas correctivas,
dictada el 11 de junio de 2002. La peticién afirma que, a pesar de no
“haber dado cumplimiento a todas las irregularidades detectadas, sor-
presivamente la empresa minera celebra convenio con la Procuraduria
Federal de Proteccién al Ambiente Delegaciéon Sonora y levanta la sus-
pension parcial temporal sin darnos oportunidad de hacer manifesta-
cién alguna”.3

Los Peticionarios afirman que Secotec, pese a que no ha cumplido
con las condiciones que le fueron impuestas para el proyecto “El
Boludo”, solicité la constitucién de servidumbres superficiales de paso y
ocupacion temporal relacionadas con otros lotes mineros que se encuen-
tra dentro de la propiedad de los Peticionarios, e indican que la Direc-
cién General de Minas declaré procedentes las solicitudes.

III. ANALISIS DE LA PETICION CONFORME AL ARTICULO
14(1) DEL ACAAN

El articulo 14(1) del Acuerdo establece que:

El Secretariado podra examinar peticiones de cualquier persona u organi-
zacién sin vinculacién gubernamental que asevere que una Parte esta
incurriendo en omisiones en la aplicacién efectiva de su legislacién
ambiental, si el Secretariado juzga que la peticiéon:

(a) se presenta por escrito en un idioma designado por esa Parte en una
notificacién al Secretariado;

(b) identifica claramente ala persona u organizacién que presenta la peti-
cién;

2. Pégina 2 de la peticién.
3. Pégina 11 de la peticién.
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(c) proporciona informacién suficiente que permita al Secretariado revi-
sarla, e incluyendo las pruebas documentales que puedan susten-
tarla;

(d) parece encaminada a promover la aplicacién de la ley y no a hostigar
una industria;

(e) sefala que el asunto ha sido comunicado por escrito a las autoridades
pertinentes de la Parte y, si la hay, la respuesta de la Parte; y

(f) lapresenta una persona u organizacién que reside o esta establecida
en territorio de una Parte.

Si bien el articulo 14(1) no pretende colocar una gran carga sobre
los peticionarios, si se requiere en esta etapa cierta revision inicial.4 El
Secretariado reviso la peticién con tal perspectiva en mente.

En cuanto a los seis requisitos listados en el articulo 14(1), el Secre-
tariado determiné que la peticion satisface los requisitos establecidos en
los incisos a), b) y f) del articulo 14(1), por las razones siguientes. La peti-
cién se presentd por escrito en espafiol,5 que es el idioma designado por
México. Los Peticionarios se identificaron claramente en la peticién
como personas que residen en el territorio de la Parte mexicana, en
Caborca, Sonora, México.6 Sin embargo, la peticién no satisface el requi-
sito del inciso c), porque no contiene informacién suficiente para que el
Secretariado pueda analizarla, ni acompafa las pruebas documentales
que puedan sustentarla. Por ejemplo, la peticién no anexa ninguno de
los documentos que en ella se mencionan.

La peticién no contiene informacién suficiente sobre la supuesta
omisién de México en la aplicaciéon efectiva de la legislacion citada, que
permita analizar la cuestién umbral de si la peticién “asevera que una
Parte estd incurriendo en omisiones en la aplicacion efectiva de su legis-
lacién ambiental”, ni para evaluar el requisito sefialado en el inciso d) del
articulo 14(1). La peticién afirma que la empresa ha violado lalegislacién
ambiental, pero no incluye informacién suficiente ni informacién de
apoyo sobre los presuntos hechos violatorios de la legislaciéon ambiental.
La peticiéon tampoco contiene una explicaciéon de la forma en que México
presuntamente ha omitido aplicar su legislacién ambiental de manera
efectiva respecto de esos hechos. La peticién afirma que la empresa
ha destruido un area aproximada de “300-00-00 hectareas”, y que ha

4. Véanse en este sentido, e.g., SEM-97-005 (Biodiversidad), Determinacién conforme
al articulo 14(1) (26 de mayo de 1998) y SEM-98-003 (Grandes Lagos), Determinacién
conforme a los articulos 14(1) y (2) (8 de septiembre de 1999).

5. Véanseelarticulo 14(1)(a) del ACAAN y la seccién 3.2 de las Directrices para la presen-
tacion de peticiones.

6. Véanse los articulos (14)(1)(b) y (f) del ACAAN.
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dafiado el ecosistema de la region al eliminar tanto flora como fauna
catalogada de proteccién especial, pero no proporciona ninguna infor-
macién de apoyo que permita comprender en qué consisten los dafios y
de qué especies se trata.”

Por ultimo, los Peticionarios indican que presentaron denuncias a
diversas autoridades sobre las presuntas violaciones a la legislacion
ambiental por parte de la empresa minera,® y que la autoridad ambiental
realiz6 una inspeccién en la que encontré “graves irregularidades”,
impuso medidas y celebré un convenio con la empresa. Sin embargo,
tampoco se acompafia documento alguno que apoye estas afirmaciones
y que permita evaluar el requisito previsto en el inciso e) del articulo
14(1).

IV. DETERMINACION DEL SECRETARIADO

Por las razones que se explican en este documento, el Secretariado
determina que la peticion SEM-02-004 (Proyecto “El Boludo”), presen-
tada por Arcadio, Leoncio, Fernanda y Milagro Pesqueira Senday, no
satisface el articulo 14(1) del ACAAN, por lo que el Secretariado no
procedera a examinar la peticion.

En cumplimiento de lo dispuesto por el apartado 6.1 de las Direc-
trices, el Secretariado notifica esta determinacion a los Peticionarios y les
informa que, de acuerdo con el apartado 6.2 de las Directrices, cuentan
con 30 dias para presentar una peticién que cumpla con el articulo 14(1)
del ACAAN.

Secretariado de la Comisién para la Cooperacién Ambiental

por:  Victor Shantora
Director Ejecutivo Interino

cc:  Dra. Olga Ojeda, Semarnat
Sra. Norine Smith, Environment Canada
Sra. Judith Ayres, US-EPA
Sr. Arcadio Pesqueira Senday

7. Pégina 3 de la peticién.

8. La peticién afirma que los hechos se denunciaron a las autoridades siguientes: la
Delegacion en Sonora de la Procuraduria Federal de Proteccién al Ambiente (Pro-
fepa), ala Comisiéon Nacional del Agua (CNA), ala Direccién General de Minas de la
Secretaria de Economia, al Ministerio Publico del Fuero Comun del Distrito Judicial
de Caborca, al Ministerio Piblico Federal adscrito al Distrito Judicial de Caborcay a
la Secretaria de Fomento Ganadero del Gobierno del Estado.






Secretariado de la Comisién para la
Cooperaciéon Ambiental

Determinacién en conformidad con los articulos 14(1) y (2)
del Acuerdo de Cooperacion Ambiental de América del Norte

Ntumero de peticion: SEM-02-004 (Proyecto “El Boludo”)

Peticionario: Leoncio Pesqueira Senday
Fernanda Pesqueira Senday
Milagro Pesqueira Senday
Arcadio Pesqueira Senday

Parte: Estados Unidos Mexicanos
Fecha de recepcion: 23 de agosto de 2002

Fecha de la determinacion: 26 de noviembre de 2002

I.  INTRODUCCION

El Secretariado de la Comisién para la Cooperacion Ambiental (el
“Secretariado”) puede examinar peticiones de cualquier persona u orga-
nizacién sin vinculacién gubernamental que asevere que una Parte
signataria del Acuerdo de Cooperacion Ambiental de América del Norte
(el "ACAAN" 0 “Acuerdo”) esta incurriendo en omisiones en la aplica-
cioén efectiva de su legislaciéon ambiental, si el Secretariado juzga que la
peticién cumple con los requisitos sefialados en el articulo 14(1) del
ACAAN. 5i la peticién lo amerita, considerando los criterios del articulo
14(2), el Secretariado puede solicitar a esa Parte que proporcione una
respuesta a la peticion.

E123 de agosto de 2002, Arcadio, Leoncio, Fernanda y Milagro Pes-
queira Senday (los “Peticionarios”) presentaron al Secretariado una
peticién en la que aseveran que México esta incurriendo en omisiones en
la aplicacion efectiva de su legislacién ambiental respecto del proyecto
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minero “El Boludo” en el predio “El Tiro”, propiedad de los Peticiona-
rios, ubicado en el municipio de Trincheras, Sonora, México.

Al revisar la peticiéon por primera vez, el Secretariado determiné
que esa no satisfacia los requisitos establecidos en los incisos (c), (d) y (e)
del articulo 14(1) del ACAAN.1 De conformidad con el apartado 6.1 de
las Directrices para la presentacion de peticiones ciudadanas (las “Directri-
ces”), el 19 de septiembre de 2002, el Secretariado notifico a los Peticiona-
rios que no procederia a seguir examinando la peticién y que, de acuerdo
con el apartado 6.2 de las Directrices, los Peticionarios contaban con 30
dias habiles para presentar una peticion que cumpliera con todos los cri-
terios del articulo 14(1) del ACAAN. E1 10 y el 24 de octubre de 2002, el
Secretariado recibié una peticién revisada acompanada de anexos. Esta
Determinacion contiene el analisis de la peticion revisada con base en los
articulos 14(1) y (2) del ACAAN.

II. RESUMEN DE LA PETICION

La peticién asevera que México estd incurriendo en omisiones en la
aplicacion efectiva de su legislaciéon ambiental respecto del proyecto
minero “El Boludo” ubicado dentro del predio “El Tiro”, propiedad de
los Peticionarios, en el municipio de Trincheras, Sonora, México. Los
Peticionarios indican que su terreno esta dedicado a la explotacién
pecuaria, contando en la actualidad con 526 cabezas de ganado mayor.

Segtn la peticion, el proyecto “El Boludo” consiste en el aprove-
chamientoy tratamiento de un depésito de oro de placer de bajaley.2 Los
Peticionarios afirman que la empresa Minera Secotec, S.A. de C.V.
(“Secotec”) obtuvo una autorizacién de impacto ambiental para ese
proyecto el 9 de septiembre de 1997 (la “AIA”). La peticién incluye una
trascripcion de los términos y condicionantes previstas en la AIAS3
Los Peticionarios afirman que Secotec ha incumplido disposiciones de
la Ley General del Equilibrio Ecolégico y la Protecciéon al Ambiente
("LGEEPA”) y sus Reglamentos en materia de impacto ambiental y
residuos peligrosos al no haber cumplido con todos los términos y con-
dicionantes de la AIA.4 Aseveran que Secotec ha destruido un drea apro-
ximada de 300 hectareas, y que ha dafiado el ecosistema de la region,
eliminando tanto flora como fauna catalogada de proteccién especial.

Ver mas adelante la Seccion III.
Pagina 2 de la peticion.
Paginas 4 a 11 de la peticién.
Paginas 1y 2 de la peticién.

B WN e



SEM-02-004 147

Segtin los Peticionarios, en una inspeccién practicada el 15 de abril
del 2002, representantes de la Procuraduria Federal de Protecciéon al
Ambiente (“Profepa”) constataron graves irregularidades, que conduje-
ron a una orden de clausura parcial temporal y adopcién de medidas
correctivas, dictada el 11 dejunio de 2002. La peticién afirma que, a pesar
deno “haber dado cumplimiento a todas las irregularidades detectadas,
sorpresivamente la empresa minera celebra convenio con la Procuradu-
ria Federal de Proteccion al Ambiente Delegacién Sonora y levanta la
suspension parcial temporal sin darnos oportunidad de hacer manifes-
tacion alguna”.5

Los Peticionarios afirman que Secotec, pese a que no ha cumplido
con las condiciones que le fueron impuestas para el proyecto “El
Boludo”, solicité la constitucién de servidumbres superficiales de paso y
ocupacién temporal relacionadas con lotes mineros que se encuentran
dentro de la propiedad de los Peticionarios, e indican que la Direccién
General de Minas declar6 procedentes las solicitudes.

III. ANALISIS DE LA PETICION CONFORME AL ARTICULO
14(1) DEL ACAAN

El articulo 14(1) del Acuerdo establece que:

El Secretariado podra examinar peticiones de cualquier persona u organi-
zacién sin vinculacién gubernamental que asevere que una Parte esta
incurriendo en omisiones en la aplicacion efectiva de su legislacion
ambiental, si el Secretariado juzga que la peticién:

(a) se presenta por escrito en un idioma designado por esa Parte en una
notificacién al Secretariado;

(b) identifica claramente ala persona u organizacion que presenta la peti-
cién;

(c) proporciona informacién suficiente que permita al Secretariado revi-
sarla, e incluyendo las pruebas documentales que puedan susten-
tarla;

(d) parece encaminada a promover la aplicacién de la ley y no a hostigar
una industria;

(e) senala que el asunto ha sido comunicado por escrito alas autoridades
pertinentes de la Parte y, si la hay, la respuesta de la Parte; y

5. Péaginas 3y 11 de la peticién.
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(f) lapresenta una persona u organizacién que reside o esta establecida
en territorio de una Parte.

El19 de septiembre de 2002, el Secretariado determiné que la peti-
cién cumple con los requisitos establecidos en los incisos (a), (b) y (f) del
articulo 14(1). La peticion se present6 en espafiol, que es el idioma desig-
nado por México. Ademads, los Peticionarios se identificaron claramente,
y son personas que residen en México.

Conforme al articulo 14(1)(c), la peticién revisada proporciona
informacién suficiente que permite al Secretariado revisarla, e incluye
las pruebas documentales que pueden sustentarla. Los articulos 28 y 35
de la LGEEPA y el articulo 20 de su Reglamento en materia de impacto
ambiental vigente al momento de expedirse la AIAS, establecen que las
obras o actividades que puedan causar desequilibrio ecolégico deberan
sujetarse a las condiciones que establezca la Secretaria de Medio
Ambiente y Recursos Naturales a través del procedimiento de evalua-
cién del impacto ambiental. La peticion afirma que la Parte esta
incurriendo en omisiones en la aplicaciéon efectiva de su legislacion
ambiental respecto del incumplimiento de Secotec con diversas condi-
cionantes establecidas en su AIA.7 En especifico, la peticiéon hace referen-
cia a las condicionantes nueve, once, dieciséis, diecinueve, veintidods,
veintiséis y treinta y uno de la AIA. Asimismo, la peticién afirma que
Secotec incurrié en diversos incumplimientos en materia de residuos
peligrosos. De la documentacién anexa a la peticion, se desprende que
esto ultimo se refiere a la condicionante doce de la AIA.8 Los Peticiona-
rios afirman también que Secotec solicit6 la constitucion de servidum-
bres superficiales de paso y ocupacion temporal relacionadas con lotes
mineros que se encuentran dentro de la propiedad de los Peticionarios, e
indican que la Direccién General de Minas declaré procedentes las
solicitudes.

En la peticién, se afirma que el acta de inspeccién practicada el 15
de abril de 2002 por la Delegacién Sonora de la Profepa® detalla estas
visitas en materia de residuos peligrosos, y que derivado de las irregula-
ridades detectadas, el 11 de junio de 2002 se decret6 a Secotec clausura
parcial temporal y orden de adopcién de medidas correctivas.10 Segtin
los Peticionarios, el 24 de junio de 2002, Secotec celebr6 con la Profepa un

Publicado en el Diario Oficial de la Federacion el 7 de junio de 1988
Paginas 1,2y 11 de la peticién.

Pagina 6 del Anexo 7.

Ver Anexo 43b).

Ver Anexos 43e) y f).
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convenio que prevé la correccion de algunas de las irregularidades iden-
tificadas por la Profepa (el “Convenio”). Afirman que en virtud del Con-
venio, se decret6 el levantamiento de la clausura parcial temporal.11
La peticién asevera que la Parte estd omitiendo aplicar su legislacion
ambiental al haber decretado el levantamiento de la clausura parcial
temporal a Secotec sin que Secotec hubiera cumplido con todas las con-
dicionantes y los términos de la AIA.

La informacién proporcionada al Secretariado permite destacar
que los Peticionarios estan aseverando que la autoridad ambiental no
estd aplicando de manera efectiva los articulos 28 y 35 de la LGEEPA, 20
de su Reglamento en materia de impacto ambiental y 8 fraccionesIII, VI,
VIII, X, XI, 15 fracciones Il y IV, 23 y 25 de su Reglamento en materia de
residuos peligrosos, al omitir sancionar a Secotec por las violaciones a
esas disposiciones y a los términos de la AIA. Los Peticionarios propor-
cionaron al Secretariado copias de la AIA, del acta de inspeccién, de la
orden de clausura parcial temporal, y del Convenio, ademds de numero-
sos otros documentos.12

La peticién parece encaminada a promover actividades de aplica-
cién de la legislacion ambiental y no a hostigar una industria, ya que se
enfoca principalmente en la forma en que la autoridad ambiental pre-
suntamente ha incurrido en omisiones en la aplicacion efectiva de su
legislacién ambiental respecto del proyecto minero “El Boludo”, por lo
que el Secretariado considera cumplido el requisito contenido en el
inciso (d) del articulo 14(1).

En la peticién se sefiala que las presuntas violaciones a la legisla-
cién ambiental por parte de Secotec fueron comunicadas por escrito a
diversas autoridades de la Parte entre el 17 de agosto de 1998 y el 26 de
junio de 200213. El Secretariado recibi6é copias de diversos documentos
que apoyan estas afirmaciones y que contienen algunas de las respuestas
de la Parte, mismos que permitieron evaluar el cumplimiento con el
requisito del inciso (e) del articulo 14(1)4.

11. Ver Anexo 43d).

12. La peticién revisada se acompafi6 de 45 anexos.

13. La peticion afirma que los hechos se denunciaron a las autoridades siguientes: la
Delegacion en Sonora de la Profepa, a la Comision Nacional del Agua, a la Direc-
cion General de Minas de la Secretaria de Economia, al Ministerio Publico del Fuero
Comitin del Distrito Judicial de Caborca, al Ministerio Publico Federal adscrito al
Distrito Federal de Caborca y a la Secretaria de Fomento Ganadero del Gobierno
del Estado.

14. Anexos 8, 10,16,17,18,23,26,27,28,29,30, 31, 33,34, 35,36, 37,38,39,40 y 42 de la
peticion.
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Ademas de los requisitos listados en el articulo 14(1), el predmbulo
de ese articulo plantea que una peticion debe aseverar “que una Parte
estd incurriendo en omisiones en la aplicacién efectiva de su legislacién
ambiental”. Esto lo hace la peticién, en la que se asevera que la Parte
sigue incurriendo en omisiones en la aplicacién de su legislacion
ambiental, y hace referencia a los articulos 28 y 35 de la LGEEPA, 20 de
su Reglamento en materia de impacto ambiental y 8 fracciones 111, VI,
VIIL, X, XI, 15 fracciones Il y IV, 23 y 25 de su Reglamento en materia de
residuos peligrosos. Estas disposiciones son “legislaciéon ambiental”
conforme a los articulos 14(1) y 45(2) del ACAAN, ya que su propdsito
principal es la proteccién del medio ambiente y la prevencién de un peli-
gro contra la vida o la salud humana.

El Secretariado considera que la aseveracion de los Peticionarios en
el sentido de que la Direccién General de Minas otorgé indebidamente a
Secotec servidumbres superficiales de paso y la ocupacién temporal
sobre diversos lotes mineros ubicados dentro la propiedad de los Peti-
cionarios no cumple con los requisitos contenidos en el preambulo del
articulo 14(1). No se asevera una omision en la aplicacién efectiva de una
ley, y ademads, esos derechos estan regulados por disposiciones de la Ley
Minera que no tienen como propésito principal la proteccion del medio
ambiente o la prevencion de un peligro contra la vida o la salud humana,
por lo que no se trata de “legislaciéon ambiental” en virtud del articulo
45(2) del ACAAN.

IV. ANALISIS DE LA PETICION CONFORME AL ARTICULO
14(2) DEL ACAAN

Una vez que el Secretariado ha determinado que las aserciones de
una peticion satisfacen los requisitos del articulo 14(1), el Secretariado
analiza la peticion para determinar si ésta amerita solicitar una respuesta
alaParte. Conforme al articulo 14(2) del ACAAN, son cuatro los criterios
que guian la decision del Secretariado en esta etapa:

(a) silapeticiénalegadafio alapersonauorganizacién quela presenta;

(b) si la peticién, por si sola o conjuntamente con otras, plantea asuntos
cuyo ulterior estudio en este proceso contribuiria a la consecucién de
las metas de este Acuerdo;

(c) sisehaacudido alos recursos al alcance de los particulares conforme
a la legislacion de la Parte; y

(d) sila peticién se basa exclusivamente en noticias de los medios de
comunicacion.
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En relacion con la consideracion contenida en el inciso 14(2)(a), la
peticiéon asevera que los Peticionarios son los propietarios del terreno
en el que se ubica el proyecto minero “El Boludo”, el cual, afirman, “ha
destruido y desbastado (sic.) un drea aproximada de 300-00-00 hectdreas... afec-
tandose no sélo el drea impactada sino también la circundante dafiando el ecosis-
tema de la region, eliminando con la complacencia de las autoridades tanto Flora
como Fauna la cual de conformidad con las Leyes Ambientales son de proteccion
especial” 15

En cuanto al inciso (b) del articulo 14(2), el Secretariado considera
que la peticion plantea asuntos cuyo ulterior estudio en este proceso
contribuiria a la consecucion de las metas del ACAAN, porqué se refiere
a la aplicacion efectiva, en el sector minero, de la legislacién en materia
de impacto ambiental y residuos peligrosos, contribuyendo a evitar la
creacion de distorsiones o de nuevas barreras en el comercio (articulo
1(e) del ACAAN) y a mejorar la observancia y aplicacion de las leyes y
reglamentos ambientales (articulo 1(g) del ACAAN).

Los Peticionarios indican que se presentaron denuncias a diversas
autoridades sobre las presuntas violaciones a la legislacion ambiental
por parte de Secotec.16 En particular, la peticién afirma que se presenta-
ron denuncias populares ante la Profepa el 17 de agosto de 1998, el 26 de
mayo de 2000, el 28 de noviembre de 2000, el 8 de octubre de 2001 y el
13 de febrero de 2002 y ante la Comisién Nacional del Agua el 15 de abril
de 2002, asi como denuncia penal ante el Ministerio Ptblico Federal el
26 de junio de 2002, por lo que el Secretariado estima que los Peticiona-
rios han acudido a los recursos disponibles conforme a la legislacién de
la Parte (articulo 14(2)(c)).

Por lo que se refiere al articulo 14(2)(d), la peticién no parece
basarse en noticias de los medios de comunicacién, sino en el conoci-
miento directo de los hechos por ocurrir en terrenos propiedad de los
Peticionarios.

V. DETERMINACION DEL SECRETARIADO

Después de analizar la peticion revisada y sus anexos, el Secreta-
riado determina que ésta cumple con todos los requisitos contenidos en
el articulo 14(1) del Acuerdo. Asimismo, tomando en consideracién los
criterios establecidos en el articulo 14(2), el Secretariado determina que
la peticién amerita solicitar una respuesta de la Parte.

15. Péagina 3 de la peticién.
16. Pagina 3 de la peticion.
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Por lo tanto, el Secretariado solicita una respuesta del gobierno de
México con respecto a la peticién, dentro de un plazo de 30 dias, con-
forme alo establecido en el articulo 14(3) del Acuerdo. Dado que yase ha
enviado a la Parte interesada una copia de la peticién y de los anexos
respectivos, no se acompafian a esta Determinacion.

Secretariado de la Comisién para la Cooperacién Ambiental

por: Katia Opalka,
Oficial Juridica,
Unidad sobre Peticiones Ciudadanas

cc:  Dra. Olga Ojeda, SEMARNAT
Sra. Norine Smith, Environment Canada
Sra. Judith Ayres, US-EPA
Sr. Arcadio Pesqueira Senday



Secretariat of the Commission
for Environmental Cooperation

Article 15(1) Notification to Council that
Development of a Factual Record is Warranted

Submission Number: SEM-02-004 (El Boludo Project)

Submitters: Leoncio Pesqueira Senday
Fernanda Pesqueira Senday
Milagro Pesqueira Senday
Arcadio Pesqueira Senday

Concerned Party: United Mexican States
Date of Receipt: 23 August 2002
Date of this Notification: 17 May 2004

I.  INTRODUCTION

The Secretariat of the Commission for Environmental Cooperation
(the “Secretariat”) may examine submissions from any person or non-
governmental organization asserting that a Party to the North American
Agreement on Environmental Cooperation (“"NAAEC” or “Agreement”) is
failing to effectively enforce its environmental law, if the Secretariat
determines that the submission meets the requirements of Article 14(1)
of the NAAEC. If the submission warrants a response, based on the fac-
tors listed in Article 14(2), the Secretariat may request a response from
the concerned Party. In light of the response provided by the Party, the
Secretariat may notify the Council that the submission warrants the
preparation of a factual record, in accordance with Article 15(1). The
Council may then instruct the Secretariat to prepare a factual record by a
two-thirds vote of its members. The final factual record is made public
upon a two-thirds vote of the Council.

153
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This determination contains the Secretariat’s analysis, in accor-
dance with NAAEC Article 15(1), of submission SEM-02-004/El Boludo
Project, filed on 23 August 2002, by Arcadio, Leoncio, Fernanda and
Milagro Pesqueira Senday (the “Submitters”). The Submitters assert
that Mexico is failing to effectively enforce its environmental law with
respect to the “El Boludo” mining project in the lot called “El Tiro,”
which is owned by the Submitters and located in the municipality of
Trincheras, Sonora, Mexico.

On 26 November 2002, the Secretariat determined that the submis-
sion meets the requirements of NAAEC Article 14(1) and warranted
requesting a response from the Party pursuant to Article 14(2). On
8 January 2003, the Party filed its response with the Secretariat in accor-
dance with NAAEC Article 14(3) (the “Response”). Pursuant to Article
14(3)(a),! Mexico requested the Secretariat to proceed no further in
reviewing the submission since, in October 2001, the Submitters filed a
public complaint (denuncia popular) with the competent authority which,
according to the Party, concerns the same matter as the submission and
is the subject of a pending administrative proceeding.

Having reviewed the submission in the light of the Party’s
response and pursuant to NAAEC Articles 14(3)(a) and 15(1), the Secre-
tariat hereby informs the Council that the submission warrants the
development of a factual record as further explained below. Based on
the information it obtained, the Secretariat does not consider the admin-
istrative proceeding to which the Party refers in its response to be a
pending administrative proceeding in terms of NAAEC Article 14(3)(a)
and the NAAEC objectives. The rationale for this conclusion is set forth
in section IV of this Notification.

II. SUMMARY OF THE SUBMISSION

The submission asserts that Mexico is failing to effectively enforce
its environmental law with respect to the “El Boludo” mining project
located on the “El Tiro” lot, which is owned by the Submitters and
located in the municipality of Trincheras, Sonora, Mexico. The Submit-
tersindicate that their land is used to run a livestock operation consisting
of 526 adult head of cattle.

1. Article 14(3): “The Party shall advise the Secretariat within 30 days or, in exceptional
circumstances and on notification to the Secretariat, within 60 days of delivery of the
request: (a) whether the matter is the subject of a pending judicial or administrative
proceeding, in which case the Secretariat shall proceed no further...”
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According to the Submitters, the “El Boludo” project involves min-
ing and processing a low-grade placer gold deposit.2 The Submitters
assert that Minera Secotec, S.A. de C.V. (“Secotec”) obtained an environ-
mental impact authorization (autorizacion de impacto ambiental—AIA) for
this project on 9 September 1997 (the “AIA”). The submission includes a
transcription of the terms and conditions of the AIA.3 The Submitters
assert that Secotec violated provisions of the General Law on Ecological
Balance and Environmental Protection (Ley General del Equilibrio
Ecolégico y la Proteccion al Ambiente—LGEEPA) and its environmental
impact and hazardous waste regulations by failing to comply with all
the terms and conditions of the AIA.4 The information provided to the
Secretariat indicates that the Submitters are asserting that the environ-
mental authority is failing to effectively enforce LGEEPA Articles 28 and
35, Article 20 of the Environmental Impact Regulation® and Articles 8 III,
VI, VIII, X and XI, 15 Il and 1V, 23, and 25 of the LGEEPA Regulation
Respecting Hazardous Waste by failing to sanction Secotec for violating
these provisions and conditions 9, 11, 16, 19, 22, 26 and 31 of the AIA.
They assert that Secotec destroyed an area of approximately 300 ha and
damaged the region’s ecosystem, eliminating flora and fauna classified
as subject to special protection.

According to the Submitters, serious irregularities were observed
during an inspection carried out on 15 April 2002, by representatives of
the Office of the Federal Attorney for Environmental Protection (Procu-
raduria Federal de Proteccién al Ambiente—Profepa), leading to orders for
temporary partial closure and corrective measures issued on 11 June
2002. The submission asserts that although “the company did not com-
ply with the orders issued in response to the irregularities detected, the
mining company suddenly entered into an agreement with the Sonora
State Branch of the Profepa that rescinded the temporary partial suspen-
sion without giving us any opportunity to comment.6”

The Submitters assert that although Secotec did not comply with
the authority’s conditions for the “El Boludo” project, it applied for the

Submission, p. 2.

Submission, pp. 4-11.

Submission, pp. 1-2.

LGEEPA Articles 28 and 35 (published in the Official Gazette of the Federation
(Diario Oficial de la Federacién-DOF) on 8 January 1988) and Article 20 of the version of
the Regulation to the LGEEPA Respecting Environmental Impact (published in the
DOF on 7 June 1988) that was in force at the time the AIA was issued establish that
works or activities that may cause ecological imbalance shall adhere to the condi-
tions imposed by the Ministry of the Environment and Natural Resources (Secretaria
de Medio Ambientey Recursos Naturales-Semarnat) through the environmental impact
assessment procedure.

6. Submission, pp. 3 and 11.

G LN
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creation of rights of way and licenses of temporary occupation relating
to mining lots located within the Submitters’ property, and they indicate
that the Mining Branch (Direccién General de Minas) approved the
applications.

On 26 November 2002, the Secretariat determined that the allega-
tions in the submission meet the requirements of NAAEC Article 14(1)
except as regards the creation of rights of way and licenses of temporary
occupation. These latter assertions do not meet the threshold require-
ment of NAAEC Article 14(1) since they do not allege a failure of envi-
ronmental law enforcement.” Pursuant to Article 14(2), the Secretariat
requested a response from Mexico in regard to the remaining assertions
in the submission.

III. SUMMARY OF THE RESPONSE

The Secretariat received Mexico’s response to the submission on 9
January 2003. Mexico summarizes the Secretariat’s processing of the
submission as of the date it was first filed in August 2002. Mexico asserts
as follows:

In light of the foregoing and as justified by NAAEC Article 14(3)(a), this
Party hereby requests the Secretariat of the CEC to proceed no further in
reviewing the submission since, on 8 October 2002 [sic 3 October 2001],
Leoncio, Fernanda and Milagro Pesqueira Senday filed a denuncia popular
with the Office of the Federal Attorney for Environmental Protection
(Profepa) against the mining company “SECOTEC, S.A. de C.V.” that con-
cerns the same matter as submission SEM-02-004 /EI Boludo Project.

It should be noted that the denuncia popular filed with Profepa is the subject
of a pending administrative proceeding bearing file number 37,/2002.8

IV. ANALYSIS

This Notification corresponds to the stages of the process delin-
eated in NAAEC Articles 14(3) and 15(1). The Secretariat determined
previously that the submission met the requirements of Article 14(1) and

7. SEM-02-004 (El Boludo Project), Determination under Articles 14(1) and 14(2) (26
November 2002), p. 5.

8. The Secretariat notes as well that file 37/2002, to which the Party refers in its
response in support of its argument that the denuncia popular filed with Profepa is the
subject of a pending judicial or administrative proceeding, does not correspond to a
denuncia popular filed by the Submitters on 8 October 2002, but rather to a denuncia
popular filed on 8 October 2001.



SEM-02-004 157

warranted a response from the party in view of the criteria of Article
14(2). A response was received from the Party on 9 January 2003.

The Secretariat is obligated to include in this Notification its rea-
sons for determining that the development of a factual record is war-
ranted. First, however, the Secretariat discusses Mexico’s assertion that
the Secretariat should proceed no further because the matter set out in
the submission is subject to a pending administrative proceeding.

A. Pending Judicial or Administrative Proceedings under
NAAEC 14(3)(a)

NAAEC Article 14(3)(a) establishes that the Party, when it is
requested by the Secretariat to respond to a submission, “shall advise the
Secretariat within 30 days or, in exceptional circumstances and on notifi-
cation to the Secretariat, within 60 days of delivery of the request
whether the matter is the subject of a pending judicial or administrative
proceeding, in which case the Secretariat shall proceed no further.”

In NAAEC Article 45(3)(a), “judicial or administrative proceed-
ing” is defined for the purposes of Article 14(3) as:

a domestic judicial, quasi-judicial or administrative action pursued by the
Party in a timely fashion and in accordance with its law. Such actions com-
prise: mediation; arbitration; the process of issuing a license, permit, or
authorization; seeking an assurance of voluntary compliance or a compli-
ance agreement; seeking sanctions or remedies in an administrative or
judicial forum; and the process of issuing an administrative order.”

In previous determinations, the Secretariat has read Article
14(3)(a) as indicating the Parties” intent “to foreclose a review of enforce-
ment matters actively being pursued by any Party.10” Moreover, it deter-
mined that “in view of the commitment to the principle of transparency
pervading the NAAEC, the Secretariat cannot construe the Agreement
as permitting it to base its determination that it is before the situation
contemplated by Article 14(3)(a), and that it shall proceed no further
with a submission, on the mere assertion of a Party to that effect.1”
Accordingly, the Secretariat established that “to apply this exceptional

9. NAAEC Article 45(3)(a).

10. See SEM-97-001 (BC Hydro), Recommendation of the Secretariat to the Council for
the development of a Factual Record in accordance with Articles 14 and 15 of the
North American Agreement on Environmental Cooperation (27 April 1998).

11.  SEM-01-001 (Cytrar II) Determination pursuant to Article 14(3) of the North Ameri-
can Agreement on Environmental Cooperation (13 June 2001).
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condition for terminating a submission, the Secretariat must ascertain
that there is a ‘pending judicial or administrative proceeding” and that
the matter raised in the submission is the subject matter involved in such
proceeding. Also, there must be a reasonable expectation that the “‘pend-
ing judicial or administrative proceeding’ invoked by the Party will
address and potentially resolve the matters raised in the submission.12”

In submission Oldman River I (SEM-96-003), the Secretariat deter-
mined that the interpretation of the concepts “judicial or administrative
proceeding” and “pursued by the Party” contained in NAAEC Article
45(3)(a) should be construed as meaning those judicial or administrative
proceedings initiated by a Party to the Agreement.

In other words, where a government is actively engaged in pursuing
enforcement-related measures against one or more actors implicated in an
Article 14 submission, the Secretariat is obliged to terminate its examina-
tion of the allegations of non-enforcement. The examples listed in Article
45(3)(a) support this approach, since the kinds of actions enumerated are
taken almost exclusively by the official government bodies charged with
enforcing or implementing the law.13

In sum, for an action to constitute a judicial or administrative pro-
ceeding, it must be pursued: (i) by a Party; (ii) in a timely fashion; (iii) in
accordance with the Party’s law and must (iv) belong to one of the cate-
gories set forth in Article 45(3). As regards the requirement of proceed-
ing in a timely fashion, it is relevant to consider whether the action is
pursued in accordance with time limits established by law and without
undue delay.

B. Proceedings Referred to in the Submission and the Parties’
Response

As noted above, proceedings not initiated by a Party to the Agree-
ment do not fall within the meaning of judicial or administrative pro-
ceeding under Article 45(3)(a). Because a denuncia popular is not initiated
by the Party, itisnota “judicial or administrative proceeding” within the
meaning of Article 45(3)(a), although a denuncia popular may under cer-
tain circumstances lead to inspection and surveillance (inspeccion y
vigilancia) proceedings, brought by the Party, that could meet the Article
45(3)(a) definition.

12.  See SEM-01-001 (Cytrar II) Article 15(1) Notification to Council that Development
of a Factual Record is Warranted (29 July 2002).

13. See SEM-96-003 (Oldman River I), Determination pursuant to Articles 14 & 15 (2
April 1997).
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In addition, whereas the Party asserts in its response that the
denuncia popular relates to the same matter as the submission, the infor-
mation provided to the Secretariat indicates that the submission not only
encompasses the alleged failures to enforce mentioned in the denuncia
popular of October 2001 but also refers to additional failures to enforce
such as those relating to hazardous waste noted during an inspection of
Secotec by Profepa on 15 April 2002.14

The denuncia popular to which the Party refers was filed in October
2001. Profepa conducted inspections giving rise to the issuance, on 11
June 2002, of an order for temporary partial closure and a corrective
measures order.15 In notifying Secotec of these orders, Profepa informed
Secotec that as of the effective date of the notice of these orders, it was ini-
tiating a proceeding of an administrative nature against the company. It
thus informed the company of its right to submit a written defense and
evidence within 15 working days and that “once the aforementioned
period has elapsed, an Administrative Decision on the merits will be
issued as prescribed by Article 167 of the General Law on Ecological Bal-
ance and Environmental Protection.16” Unlike the denuncia popular, the
proceeding initiated on 11 June 2002 against Secotec was initiated by the
Party and is the kind of proceeding that is explicitly included in Article
45(3)(a), although it did notinclude all of the matters that are included in
the submission.

Secotec filed comments in the days following the orders, with the
result that on 21 June 2002, it obtained a decision from Profepa permit-
ting it to sign an agreement with that authority to rescind the order for
temporary partial closure. Such an agreement was signed on 24 June
2002.17

The agreement signed by Profepa with Secotec in June 2002
referred to some of the problems detected during the inspection of the
company. However, the agreement did not refer to all the discrepancies
noted in the notice of 11 June 2002, with which the administrative pro-
ceeding commenced. Evidence of this is provided by the fact that
Profepa reminded the company, on 24 June 2002, that

14. A list of these alleged failures to enforce is given below.

15. Submission, Appendix 43(e): oficio no. PFPA-DS-S]-0654/2002 from Profepa,
Sonora State Office, Legal Affairs Section, 11 June 2002, in re “Notice of summons,
temporary partial closing order, corrective measures order and deadline for com-
ment”; no. 037/2002.

16.  Ibid.

17. Submission, Appendix 43(c): oficio no. PFPA-DS-5]-1017/2002 from Profepa,
Sonora State Office, Legal Affairs Section, 21 June 2002, in re “Agreement”, admin-
istrative file no. 037/2002 I.A.
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[...] all points not contemplated in [photocopy illegible] this decision shall
remain covered by the decision issued [illegible] under oficio no. PFPA-
DS-5J-0654 /2002 [notice of 11 June 2002] or, failing that, the provisions
[illegible] General Law on Ecological Balance and Environmental Protec-
tion, its [illegible] Environmental Impact Assessment regulation, as well
as the Forestry Law and its Regulation and [illegible] legal [illegible] appli-
cable to the case.18

The party in its response to the submission did not provide infor-
mation related to matters not referred to in the aforementioned agree-
ment and in consequence there is no evidence as to any follow-up to
verify Secotec’s compliance with those issues. At the same time, no evi-
dence was provided to the Secretariat with respect to whether the com-
pany addressed the issues that were included within the agreement
between Secotec and Profepa.

C. Timeliness with which Administrative Proceedings Must Be
Resolved in Mexico

In Mexican administrative law there exists a concept known as the
lapsing or running (caducidad) of administrative proceedings. According
to Mexican courts, the purpose of this concept is to “give certainty to and
enhance the efficiency of a proceeding in terms of time, notleaving to the
authorities” own discretion the possibility of their acting or failing to do
so but, rather, ensuring that they observe and punctually adhere to the
rules establishing when a power arises and is extinguished so as not to
create uncertainty and arbitrariness.19” Thus, the Federal Administra-
tive Procedure Law (Ley Federal de Procedimiento Administrativo—LFPA),
which is applied in supplemental fashion to laws such as the LGEEPA,20
provides in Article 57 paragraph IV that one cause for terminating an
administrative procedure is its being declared lapsed. The LFPA indi-
cates two separate cases and periods in which lapsing operates. Article
60 provides that “in proceedings initiated by the interested party, where
these are paralyzed for reasons attributable to the interested party...

18. Profepa, oficio no. PFPA-DS-SJ-1017/2002, in re “Agreement,” administrative file
no. 37/2002 LA.

19. LAPSING OF ADMINISTRATIVE PROCEEDINGS INITIATED AS OF RIGHT.
OPERATES WHERE THE CORRESPONDING DECISION IS NOT ISSUED WITH-
IN THE PERIOD OF FOURMONTHS PRESCRIBED BY ARTICLE 92, LAST PARA-
GRAPH, PLUS THE THIRTY DAYS CONTEMPLATED IN ARTICLE 60 OF THE
FEDERAL ADMINISTRATIVE PROCEDURE LAW. Novena Epoca, Tribunales
Colegiados de Circuito, Semanario Judicial de la Federacién and Gazette, Vol.
XVII; January 2003, Tesis 1.4.A.368, p. 1735.

20. LFPA Article 2 provides that “This Law, except as regards title 3A, shall apply in
suppletive fashion to the various administrative laws. The Federal Code of Civil
Procedure shall apply, again suppletive to this Law, and as applicable.”
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upon the expiry of a period of three months, the proceeding shalllapse....
In the case of proceedings initiated as of right, these shall be deemed to
lapse, and shall be archived, at the request of the interested party or as of
right, 30 days following the expiry of the period provided for issuance of
a decision.”

Profepa has asserted that denuncia popular proceedings and inspec-
tion and monitoring are independent of one another and that, specifi-
cally, inspection and monitoring proceedings are proceedings as of
right.2! The Secretariat infers that the time period elapsed with respect to
the denuncia popular and the inspection and monitoring proceedings
appear to correspond to the time periods contemplated in the LFPA for
operation of lapsing in both cases. In order to resolve the issue of the time
when an administrative proceeding may be formally considered to have
lapsed, the Secretariat notes that the Tribunales Colegiados de Circuito
(circuit courts) in Mexico have interpreted that in order for lapsing to
operate fully, only two criteria must be met: “the elapsing of a given
period of time and the inactivity that consists in the absence of acts relat-
ing to the proceeding.22” By this principle, lapsing operates even with-
out any explicit decision to that effect since, in the opinion of the same
court, such a decision would have to be made by the authority in manda-
tory form or as of right.23

In view of the existing criteria and interpretations relating to the
lapsing of administrative procedures, the Secretariat’s view is that
where an administrative proceeding lapses due to the expiry of the
period in which the authority must issue a decision, it ceases to be pend-
ing and ceases to be an “administrative action pursued by the Party in a
timely fashion and in accordance with its law” (emphasis added) for the pur-
poses of the NAAEC. Accordingly, and consistent with the other factors
discussed above, the Secretariat concludes that neither the denuncia

21. Submission, Appendix 43(a): PROFEPA, Sonora Office, Legal Affairs Section.
Oficio PFPA-DS-5]-1248/2002 of 19 July 2002 in re “Reasoned report issued in
amparo case No. 506/2002”.

22. CADUCIDAD DE LA INSTANCIA. PROCEDE DECLARARLA EN LOS PROCE-
DIMIENTOS ADMINISTRATIVOS INICIADOS DE OFICIO, CUANDO
PREVIAMENTE SE HA CONSUMADO EL PLAZO PARA QUE AQUELLA
OPERE. Novena Epoca. Tribunales Colegiados de Circuito. Semanario Judicial de
la Federacién and Gazette, Vol. XVI, July 2002. Tesis: 1.70.A.173 A Page 1258 in
re: Isolated Administrativa Tesis.

23. CADUCIDAD DE LOS PROCEDIMIENTOS ADMINISTRATIVOS. PRESU-
PUESTOS O CONDICIONES PARA DECLARARLA DE OFICIO, CONFORME A
LA LEY FEDERAL DE PROCEDIMIENTO ADMINISTRATIVO. Novena Epoca,
Tribunales Colegiados de Circuito, Semanario Judicial de la Federacién and
Gazette, Vol. XVI, September 2002. Tesis: 1.40.A.369 A, Page 1340.
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popular filed on 8 October 2001 nor the proceeding initiated on 11 June
2002 are pending administrative proceedings requiring the Secretariat
to proceed no further.

D. The Submission Warrants Development of a Factual Record

Pursuant to NAAEC Article 15(1) and in light of Mexico’s
response, the Secretariat considers the submission to warrant the devel-
opment of a factual record for the reasons set out below.

In the case of the “El Boludo” project, the Submitters assert that
Secotec is failing to comply with the terms of the AIA as well as the
LGEEPA and its regulations as regards the restoration of areas impacted
by its mining activities and as regards hazardous waste management, in
terms of waste documentation and shipping as well as spill clean-up. In
inspecting Secotec’s operations, Profepa noted these failures as well as a
significant delay in the restoration of the mined areas, which was to have
proceeded at the same pace as the mining operations. The company was
failing to grade the land; moreover, it was failing to comply by not
storing topsoil and native plants for subsequent reforestation of the
lot. Additional instances of noncompliance involved the failure to pro-
tect plants classified as subject to special protection during vegetation
removal operations.2¢ A listing is presented below of the instances of
noncompliance noted by Profepa during the inspection visit of 15 April
2002 and their relationship to the assertions in the submission.

Alleged noncompliance by Secotec with the terms and conditions of the AIA
as noted in the inspection report

The alleged instances of noncompliance set out below are taken in
their entirety from the inspection report of 15 April 2002. Some of these
were alleged by the Submitters specifically, while others, though not
mentioned explicitly in the Submission, are included by virtue of the fact
that the Submitters make generic reference to all irregularities detected
in the inspection report.25

24. See Appendix 43(b) of the submission: Profepa, Sonora State Office, Inspection and
Enforcement Section, inspection report, El Boludo project, 15 April 2002, and
Appendix 7 of the submission: National Institute of Ecology, Environmental
Land-use Planning and Impact Branch, no. D.O.O.DGOEIA.05647 (Environmental
Impact Authorization for Secotec “El Boludo” Project), 9 September 1997.

25. Submission, p. 11.
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Alleged environmental impact-related noncompliance

1.

On the date of the inspection report, approximately 56 ha of the
total area worked were observed to be outside the authorized con-
cession area.26

Secotec failed to exhibit documentation attesting to compliance
with its obligation to notify the workers of the legal provisions and
sanctions relating to the protection of wild flora and fauna as well
as of the actions taken to guarantee observance of these provisions
by the workers.2”

Secotec failed to exhibit documentation demonstrating compli-
ance with the Mexican Official Standards on air and noise emis-
sions from its equipment and machinery; nor did it exhibit its
preventive maintenance program.28

The inspection visit found that there was no temporary green-
house infrastructure and that the company was failing to spray
water constantly during its mining activities in order to keep down
dust.2

Secotec failed to exhibit the salvage program for flora and fauna
subject to special protection, since seven desert ironwood plants
(Olneya tesota, a species subject to protection under NOM-059-
ECOL-1994) were observed at the edge of one of the worked areas,
as were piles of specimens of this species that had been affected
previously.30

Secotec failed to store material obtained by clearing and removal of
vegetation.3!

It was observed that no type of soil salvage was performed prior to
the mining operations32 and that while mining activities had taken

26.
27.
28.
29.

30.
31.

32.

See first term of AIA, in relation to inspection report, p. 13, and oficio PFPA-DS-
DQPS-061/2002 of 30 April 2002.

See fifth condition of sixth term of AIA in relation to inspection report, p. 7.

See tenth condition of sixth term of AIA, in relation to inspection report, p. 7

See sixteenth condition of sixth term of AIA, in relation to inspection report,
pp- 9-10.

See nineteenth condition of sixth term of AIA, in relation to inspection report, p. 10
See twenty-second condition of sixth term of AIA, in relation to inspection report,
p- 10.

See twenty-fourth condition of sixth term of AIA, in relation to inspection report,
p-12.
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place on 163 ha, Secotec had only carried out restoration work on
22.5ha.33

Secotec failed to exhibit its General Site Restoration Plan.34

Secotec failed to exhibit its Participatory Conservation and
Enforcement Program.35

Alleged hazardous waste-related noncompliance

1.

Various soil areas were found to be contaminated by hydrocar-
bons.36

A piece of sheet metal with mercury was found on the ground,
exposed to the elements. Mercury was also found on bare ground
in the amalgamation area over a surface of approximately seven
square meters.3”

Secotec failed to install devices to prevent hydrocarbons from con-
taminating the ground occupied by the workshop.38

Hazardous waste was found uncovered outside the temporary
warehouse and in a disused truck.3

An automotive battery was found on bare ground, exposed to the
elements.40

The hazardous waste had no identification indicating its name and
hazardousness characteristics.41

The recipient’s signature was lacking on the delivery, shipping,
and receipt manifests bearing numbers 3132, 3133, and 3070, as
well as the unnumbered manifest bearing the shipping date 20
March 2002.42

See twenty-sixth condition of sixth term of AIA, in relation to oficio PFPA-DS-
SJ-0654/2002, 11 June 2002, p. 4.

See twenty-sixth condition of sixth term of AIA, in relation to inspection report,
p-12.

See thirty-first condition of sixth term of AIA, in relation to inspection report, p. 12.
See ninth condition of sixth term of AIA, in relation to inspection report, p. 7.

See sixteenth condition of sixth term of AIA, in relation to inspection report, p. 9.
See eleventh condition of sixth term of AIA, in relation to inspection report, p. 7.
See twelfth condition of sixth term of AIA, in relation to inspection report, pp. 8-9.
Ibid.

Ibid.

Ibid.
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8. The storage area lacked retaining walls, ditches, and gutters.43

9. Secotec failed to file semi-annual hazardous waste movement
reports for both half-year periods of 2001.44

10. The entry and exit log for the hazardous waste warehouse did not
indicate destinations and exit dates.45

The AIA provides that Profepa shall enforce compliance with the
terms of the AIA as well as the applicable environmental provisions and
that, for that purpose, it shall exercise, among others, the powers with
which it is invested by Article 20 of the LGEEPA Regulation Respecting
Environmental Impact.46 According to the terms of the AIA, noncompli-
ance with any of its terms invalidates the AIA without prejudice to the
application of the sanctions provided by the LGEEPA and any other
applicable provisions.4” The AIA further provides that where the works,
during their different stages, cause impacts that alter ecological balance,
they may be required to be removed and compensation programs may
be required to be implemented.48 Moreover, where ecological balance is
at risk or unforeseen environmental impacts occur, Semarnat may reas-
sess the Environmental Impact Statement, General Form,4 or request
any other document it considers necessary, in accordance with Article 23

43. Ibid.
44. Ibid.
45. Ibid.

46. See fifteenth term of AIA.
Article 20.- (published in the DOF on 7 June 1988) Upon evaluation of the environ-
mental impact statement for the work or activity in question, filed in the appropri-
ate form, the Ministry shall formulate a decision and notify the interested parties
thereof, in which decision it may:
I. Authorize the performance of the work or activity under the terms and condi-
tions set out in the corresponding statement;
I1. Authorize the performance of the projected work or activity conditional on mod-
ification or relocation of the project, or
III. Deny such authorization.
In the cases of paragraphs I and II of this article, the Ministry shall specify the term
of the corresponding authorizations. The performance of the work or activity in
question shall adhere to the provisions of the corresponding decision. The Ministry
may make use of its inspection and enforcement powers at any time to verify that
the work or activity in question is or was carried out in accordance with the corre-
sponding authorization and in a manner that meets the requirements of the appli-
cable environmental technical provisions and standards.

47.  See fourteenth term of AIA.

48.  See tenth term of AIA.

49. The Secretariat did not obtain a copy of this document.
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of the relevant LGEEPA regulation,0 for the purpose of revalidating,
amending, or suspending the AIA.51

The information obtained by the Secretariat shows that Profepa
took some action in response to the Submitters’ denumncia popular and that
itacted in accordance with the LGEEPA in an attempt to compel Secotec
to adhere to the requirements of the AIA and the LGEEPA. However,
and in view of the fact that in its response Mexico did not respond to the
submission’s assertions, central questions remain outstanding for a con-
sideration of whether, in the case of the “El Boludo” project, the Party is
failing to effectively enforce its environmental law. The development of
a factual record would enable the Secretariat to compile the information
necessary for such a consideration.

For example, a factual record would make it possible to compile
relevant information as to why Profepa, when ordering corrective mea-
sures and temporary partial closing on 11 June 2002, did not include in
those orders all the irregularities detected during the inspection visit of
15 April 2002. Following is a list of these irregularities:

Alleged environmental impact-related noncompliance

1.  On the date of the inspection report, approximately 56 ha of the
total area worked were observed to be outside the authorized con-
cession area. 52

2. Secotec failed to exhibit documentation attesting to compliance
with its obligation to notify the workers of the legal provisions and

50. Article23.- (published in the DOF on 7 June 1988) In those cases in which superven-
ing causes of environmental impact not foreseen in the statements filed by the
interested parties arise as a result of force majeure or acts of God subsequent to the
issuance of the environmental impact authorization contemplated by Article 20 of
the Regulation, the Ministry may, at any time, reassess the environmental impact
statement in question. In such cases, the Ministry shall require the interested party
to file any additional information necessary to assess the environmental impact of
the work or activity in question.

The Ministry may revalidate the authorization and amend, suspend or revoke it
where ecological balance is at risk or unforeseen harmful environmental impacts
are caused.

Where the Ministry issues the decision contemplated in the preceding paragraph, it
may, further to ahearing granted to the interested parties, order the temporary par-
tial or total suspension of the work or activity in cases of imminent danger of eco-
logical imbalance or contamination with dangerous consequences for ecosystems,
their components, or public health.

51. See twelfth term of AIA.

52. See first term of AIA, in relation to inspection report, p. 13, and oficio no. PEPA-DS-
DQPS-061/2002, 30 April 2002.
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sanctions relating to the protection of wild flora and fauna as well
as of the actions taken to guarantee observance of these provisions
by the workers.53

3. Secotec failed to exhibit documentation demonstrating compli-
ance with the Mexican Official Standards on air and noise emis-
sions from its equipment and machinery; neither did it exhibit its
preventive maintenance program.>4

4. The inspection visit found that there was no temporary green-
house infrastructure and that the company was failing to spray
water constantly during its mining activities to keep down dust.55

Alleged hazardous waste-related noncompliance

1. The recipient’s signature was lacking on the delivery, shipping,
and receipt manifests bearing numbers 3132, 3133, and 3070, as
well as the unnumbered manifest bearing shipping date 20 March
2002.56

Among the documents provided to the Submitters by the Depart-
ment of Environmental Petitions, Complaints, and Civic Participation
(copies included as appendices to the submission), there is no copy of a
technical report corresponding to the inspection of 15 April 2002, and
mentioned in the notice of 11 June 2002, which might contain informa-
tion relevant to this issue.5” Regarding the technical report, the Secretar-
iat has only the following information: a copy of a letter from the Sonora
State Deputy Attorney for Natural Resources to the Director of the
Profepa Department of Environmental Petitions, Complaints and Civic
Participation, which was given to the Submitters as part of the denuncia
popular proceeding and states as follows:

On the 15th day of this month [15 April 2002], an inspection visit was made
to the company Minera Secotec, S.A. de C.V. Inspection report 14042002-
SIV-Q-008 was produced and referred to the decision-making unit under
file no. 037/2002. This report indicated that the company had not in fact
complied with all the terms and conditions under which the project was
originally authorized. It was further observed that 34.3 percent (56-00-00

53. See fifth condition of sixth term of AIA, in relation to inspection report, p. 7.

54. See tenth condition of sixth term of AIA, in relation to inspection report, p. 7

55. See sixteenth condition of sixth term of AIA, in relation to inspection report,
pp- 9-10.

56. Ibid.

57. See notice of 11 June 2002, Appendix 43(e) of the submission, p. 2.
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ha) of the total worked were located outside of the authorized concession
area and that at the time of the visit, the company had worked on approxi-
mately 163-00-00 ha of the 300-00-00 authorized. The reforestation carried
out by the company was insufficient in terms of both the area reforested
and the manner in which this was done, since it was low density and the
rate of survival was minimal.>8

Furthermore, the Secretariat has no information about Profepa’s
assessment of Secotec’s comments after Secotec received a copy of the
inspection report of 15 April 2002.5 This information would be relevant
for consideration in a factual record.

Also lacking is information concerning Profepa’s decision to
rescind the order for temporary partial closure. Profepa issued the order
as a safety measure on 11 June 2002,60 and, in doing so, stated as follows:

[...] it was found that the Establishment has carried out mining activities
on 163 ha and only carried out restoration activities on 22.5 ha, plus 8 addi-
tional ha indicated in the quarterly report filed with this office on 8 May
2002, the foregoing to the detriment of the site’s flora and fauna with possi-
bly irreversible negative consequences...61

In the development of a factual record, information would be gath-
ered on the reasons why Profepa decided to rescind the order for tempo-
rary partial closure upon signing the agreement of 24 June 2002, with
Secotec, despite the fact that it had stated in the notice of 11 June 2002,
that the order for closure would be rescinded “when [Secotec] carries

58. Oficio no. PFPA-DS-DQPS-061/2002 from the Deputy Attorney for Natural
Resources, Dr. José Ramén Nufiez Soto, to the Director of the Department of Envi-
ronmental Petitions, Complaints, and Civic Participation of Profepa, Lic. Beatriz
Eugenia Carranza Meza, 19 April 2002 in re “Complaint.”

59. Appendix 43(e) of the submission; memo no. 14042002-SIV-Q-008 to the Profepa
Attorney for the State of Sonora, Lic. Otto Guillermo Clausen Iberri, from Francisco
Arturo Bayardo Tiznado, on behalf of Secotec, 24 April 2002, in re “Presenting
Observations.” On p. 2 of the notice of 11 June 2002, Appendix 43(e) of the submis-
sion, it is stated that these observations were noted, without further details.

60. Pursuant to LGEEPA Article 170: Where there exists an imminent risk of ecological
imbalance or damage to or severe degradation of natural resources, or cases of con-
tamination with dangerous consequences for ecosystems, their components, or
public health, the Ministry may, with due justification, order any of the following
safety measures: I. Temporary partial or total closing of pollution sources, as well
as facilities managing or storing specimens, products or subproducts of wild flora
or fauna species, forest resources, [... IL. ...] as well as property, vehicles, tools and
instruments directly related to the conduct giving rise to the imposition of the
safety measure, or...

61. Appendix 43(e) of the submission, p. 5.
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out the following actions and provides proof thereof to this office...”,
pursuant to LGEEPA Article 170 Bis.62 The actions to which Profepa sub-
jected the rescission of the order for temporary partial closure were as
follows: 1) Secotec’s grading of 40 ha previously mined, and 2) Secotec’s
filing with Profepa a study or expert opinion issued by a respected orga-
nization or professional indicating whether or not there is a loss of fertile
soilin the graded and mined area. The conditions contained in the agree-
ment were as follows: 1) grade a minimum of 10 ha of land per month in
the mined areas; 2) by 31 December 2002, provide proof of having
graded 80 percent of the areas mined to date, and maintain that propor-
tion with respect to the areas where mining was ongoing; 3) carry out a
reforestation program; 4) post a performance bond with Profepa in an
amount of P$400,000.00 to guarantee compliance with the corrective
measures stipulated in the agreement.

The only information obtained by the Secretariat as to why the
order for temporary partial closure was rescinded two weeks after it was
issued is found in a report issued by Profepa on 19 July 2002, in the con-
text of a judicial review proceeding in which the Submitters challenged
the validity of the agreement.63 Profepa stated that this type of agree-
ment is contemplated by LGEEPA Article 168, that it “specifically
defines the actions to be taken by the company in performance of the cor-
rective measures necessary to comply with the terms and conditions
imposed by means of the decision rendered in file no. D.O.0.0.DGNA .-
005647 [the AIA] of 9 September 1997,” and that “the Office of the Fed-
eral Attorney for Environmental Protection reserves the right to exercise
any of its powers in case of noncompliance with the aforementioned
terms of the agreement in question...64”

Likewise, a factual record would make it possible to gather infor-
mation on whether the Party has taken the actions necessary to ensure
and, as applicable, require compliance by Secotec with the agreement of
24 June 2002,with any stipulations in the notice of 11 June 2002 not

62. LGEEPA Article 170 Bis: Where the Ministry orders any of the safety measures con-
templated by this Law, it shall indicate to the interested party, as applicable, the
actions that the latter shall take to correct the irregularities justifying the applica-
tion of said measures, as well as the deadlines for carrying them out, in order for the
safety measures order to be rescinded once these actions are completed.

63. Appendix 43 of the submission: oficio PFPA-DS-5J-1248/2002 from the Profepa
Attorney for the State of Sonora, Lic. Otto Guillermo Clausen Iberri, to the First
District Judge of the State of Sonora, 19 July 2002, in re “Reasoned Report Filed,”
amparo proceeding no. 506/2002; Complainants: Leoncio, Fernanda and Milagro
Pesqueira Senday; File: Principal.

Mexico does not mention this proceeding in its response.

64. Ibid., p. 16.
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covered by that agreement, and with any remaining instances of non-
compliance noted in the inspection report of 15 April 2002. If none of
said instances of noncompliance were remedied, the Secretariat would
gather information regarding follow-up by Profepa in order to deter-
mine, among other things, whether Profepa ever found it necessary to
terminate the agreement of 24 June 2002 and execute the bond posted by
the company in order to carry out restoration of the affected site itself.

The Secotec AIA issued in September 1997 specifies that its period
of validity is two years and that the company may apply for renewal
within the 30 calendar days prior to expiry. The application must
include the validation of the company’s last report of compliance with
the conditions imposed by Profepa as well as the following: a) a report of
the results of the restoration program, including maps with geograph-
ical coordinates; b) current status of the lot; c) area and location on maps
with geographical coordinates of the sites to be exploited in the next
two years; d) video and photographic record indicating the progress
achieved.65 The authorization was renewed for the first time in October
2000.66 For the development of a factual record, information would be
gathered to determine how the Party granted to Secotec the renewal of
these authorizations and whether it gave the appropriate follow-up to
these applications and decisions.

V. SECRETARIAT’S DETERMINATION

In the case of submission SEM-02-004/El Boludo Project, the Secre-
tariat reviewed the Party’s response in accordance with Article 14(3)(a)
in light of Article 45(3)(a) and the relevant provisions of the Party’s law,
in this case, the LGEEPA. The Secretariat finds, based on the information
received by the Secretariat, that for the purposes of the NAAEC, the
matter addressed by the submission is not the subject of a pending
administrative proceeding. The Secretariat reviewed the submission for
the purposes of Article 15(1) and finds that it raises central issues relating
to whether the Party is failing to effectively enforce its environmental
law in the case of the “El Boludo” project, issues that remain outstanding
as the Party did not respond to the assertions in the submission. There-
fore, the Secretariat hereby notifies the Council, pursuant to NAAEC
Article 15(1), that it considers the submission to warrant the develop-
ment of a factual record.

65. See second term and condition 3 of sixth term of AIA.

66. Appendix 32 of the submission; oficio no. D.O.O.DGOEIA.-006278 to Secotec from
National Institute of Ecology, Environmental Land Use Planning and Impact
Branch, 17 October 2000.



SEM-02-004 171

Respectfully submitted for your consideration on 17 May 2004.

Secretariat of the Commission for Environmental Cooperation

per:  William V. Kennedy
Executive Director
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PARTY:
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SUMMARY:

SEM-02-005
(ALCA-Iztapalapa)

ANGEL LARA GARCIA
MEXICO
25 November 2002

The Submitter, Angel Lara Garcia, asserts that
the manufacturing facility of ALCA, S.A. de C.V.
releases highly toxic contaminants into the neigh-
borhood of Santa Isabel Industrial, where Mr.
Lara Garcia lives. The health and economic effects
allegedly attributable to the emissions produced
by the company are cited in the 183 documents
submitted by Mr. Lara Garcia. He claims that the
factory should close or relocate since, “according
to environmental standards, which have not been
respected, it is a source of pollutants.” The docu-
ments make multiple references to the presence
of strong odors from fuels and solvents. And
Mr. Lara Garcia claims that complaints lodged
with the Procuraduria Federal de Proteccion al
Ambiente (Federal Attorney for Environmental
Protection) and other agencies have been to no
avail.

SECRETARIAT DETERMINATIONS:

ART. 14(1)

Determination that criteria under Article 14(1)

(17 December 2002) have not been met.
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Secretariado de la Comision
para la Cooperaciéon Ambiental

Determinacion del Secretariado en conformidad con el
articulo 14(1) del Acuerdo de Cooperaciéon Ambiental
de América del Norte

Numero de peticion: SEM-02-005 (ALCA-Iztapalapa)
Peticionario: Angel Lara Garcia

Parte: Estados Unidos Mexicanos
Fecha de peticion: 25 de noviembre de 2002

Fecha de la determinacion: 17 de diciembre de 2002

I.  INTRODUCCION

Con fecha 25 de noviembre de 2002, el Sr. Angel Lara Garcia (el
Peticionario) present6 al Secretariado de la Comisién para la Coopera-
cién Ambiental (“el Secretariado”) una peticion en conformidad con los
Articulos 14y 15 del Acuerdo de Cooperacion Ambiental de América del Norte
(“ACAAN” 0 “el Acuerdo”). La peticién asevera que México ha omitido
aplicar de manera efectiva su legislacion ambiental respecto de la
presunta emision de contaminantes altamente téxicos por parte de la
empresa, ALCA, S.A. de C.V. en la colonia Santa Isabel Industrial, Izta-
palapa, Ciudad de México, D.F. Segtinel ACAAN, el Secretariado podra
examinar las peticiones que cumplan con los requisitos establecidos en
el articulo 14(1). El Secretariado ha determinado que esta peticiéon no
cumple con varios de los requisitos del articulo 14(1) para su examen
en este proceso y en este documento expone las razones de esta
determinacion.

175
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II. RESUMEN DE LA PETICION

El Peticionario asevera que en la colonia Santa Isabel Industrial,
Iztapalapa, Ciudad de México, D.F.,laempresa ALCA,S.A.de C.V., ubi-
cada en el predio colindante al domicilio del Peticionario, tiene emisio-
nes altamente contaminantes de particulas y gases, tales como tuluol,
hexano, heptano y xilox, entre otros. Segun el Peticionario, al llevar a
cabo sus actividades de inspeccién y vigilancia con relacién a la opera-
cién de la empresa, la autoridad ambiental ha cometido diversas irregu-
laridades, evitando con ello la reubicaciéon o clausura de la misma.
Aparentemente, el Peticionario afirma que tales hechos constituyen deli-
tos ambientales y que, a pesar de estar plenamente comprobadas tales
conductas delictivas, la autoridad ha omitido castigar a los responsables.
Finalmente, el Peticionario sugiere que la operacién y ubicacién de la
empresa en cuestion, transgrede diversas normas ecoldgicas.

III. ANALISIS DE LA PETICION CONFORME AL ARTICULO
14(1) DEL ACAAN

El articulo 14(1) del Acuerdo establece que:

El Secretariado podra examinar peticiones de cualquier persona u orga-
nizacién sin vinculacién gubernamental que asevere que una Parte
estd incurriendo en omisiones en la aplicacion efectiva de su legislaciéon
ambiental, si el Secretariado juzga que la peticiéon:

(a) se presenta por escrito en un idioma designado por esa Parte en una
notificacién al Secretariado;

(b) identifica claramente a la persona u organizacién que presenta la peti-
cion;

(c) proporciona informacién suficiente que permita al Secretariado revi-
sarla, e incluyendo las pruebas documentales que puedan susten-
tarla;

(d) parece encaminada a promover la aplicacién de la ley y no a hostigar
una industria;

(e) sefiala que el asunto ha sido comunicado por escrito a las autoridades
pertinentes de la Parte y, si la hay, la respuesta de la Parte; y

(f) la presenta una persona u organizacién que reside o esta establecida
en territorio de una Parte.
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Sibien el articulo 14(1) no pretende colocar una gran carga para los
peticionarios, en esta etapa se requiere al menos de cierta revision inicial
para verificar que la peticion cumple con estos requisitos.! Por lo tanto, el
Secretariado examiné la peticion en cuestion con tal perspectiva en
mente.

La primera cuestion es si la peticién “asevera que una Parte esta
incurriendo en omisiones en la aplicacién efectiva de su legislacion
ambiental”. El Secretariado determiné que la peticién si satisface este
requisito umbral, por las siguientes razones.

El Peticionario “asevera” que el objetivo de su peticion es exponer
“diversas omisiones en la aplicacién de la legislacion ambiental.2” Del
mismo modo, el Peticionario sostiene que desde 1995 “a la fecha los veri-
ficadores ambientales han cometido diversas irregularidades evitando
que esta fabrica se reubique o se clausure”.3 A partir de estas afirmacio-
nes del Peticionario, puede inferirse que las irregularidades supuesta-
mente cometidas por las autoridades ambientales mexicanas, se han
prolongado en el tiempo desde 1995 y que contintian cometiéndose
hasta el momento de la presentacion de la peticion.

La peticién parece referirse a legislacion ambiental toda vez que
alude a “delitos ecolégicos” y “normas ecoldgicas”.4 Sin duda, las

1. En este sentido, véanse (SEM-97-005/ Animal Alliance of Canada, et al) Determina-
cién conforme al articulo 14(1) (26 de mayo de 1998); y (SEM-98-003 / Department of
the Planet Earth, et al) Determinacién conforme a los articulos 14(1) y (2) respecto de
la version revisada de la peticién (8 de septiembre de 1999).
Pagina 1 de la peticion.
Pagina 1 de la peticion.
El articulo 45(2) del ACAAN establece:
Para los efectos del Articulo 14(1) y la Quinta Parte:
(a) 1egislacién ambiental” significa cualquier ley o reglamento de una Parte, o sus
disposiciones, cuyo propésito principal sea la proteccién del medio ambiente, o la
prevencién de un peligro contra la vida o la salud humana, a través de:
(i) la prevencidn, el abatimiento o el control de una fuga, descarga, o emisién de
contaminantes ambientales,
(ii) el control de quimicos, sustancias, materiales o desechos peligrosos o téxicos, y
la diseminacién de informacion relacionada con ello; o
(iii) la proteccion dela flora y fauna silvestres, incluso especies en peligro de extin-
cién, su habitat, y las dreas naturales protegidas en territorio de la Parte, pero no
incluye cualquier ley o reglamento, ni sus disposiciones, directamente relaciona-
dos con la seguridad e higiene del trabajador.
(b) Para mayor certidumbre, el término “legislacién ambiental” no incluye ninguna
ley ni reglamento, ni sus disposiciones, cuyo propésito principal sea la administra-
cién de la recolecciéon, extraccion o explotacién de recursos naturales con fines
comerciales, ni la recoleccién o extraccion de recursos naturales con propésitos de
subsistencia o por poblaciones indigenas.

Ll N
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disposiciones legales que tipifican y sancionan conductas delictivas per-
petradas en contra del ambiente, asi como aquellas normas técnicas que
establecen limites para la emisién de contaminantes, califican como
legislaciéon ambiental para efectos delos articulos 45(2) y 14 del ACAAN,
porque son disposiciones cuyo propésito principal coincide con “... la
proteccién del medio ambiente, o la prevencién de un peligro contra
la vida o la salud humana, a través de: ... la prevencion, el abatimiento
o el control de una fuga, descarga, o emisién de contaminantes
ambientales...”.

En cuanto a los seis requisitos listados en el articulo 14(1), el Secre-
tariado determiné que la peticion satisface los requisitos establecidos en
los incisos a), b), e) y f) del articulo 14(1), por las siguientes razones. La
peticién se present por escrito en espafiol, que es el idioma designado
por México.5 El Peticionario se identific6 como Angel Lara Garcia, con
residencia en México, especificamente en la Delegacion Iztapalapa en el
Distrito Federal; esto es, se trata de una persona que reside en el territo-
rio de la Parte mexicana.t De igual forma, el Peticionario afirma haber
iniciado diversos procesos legales y penales ante diversas dependencias
en México relacionadas con la proteccién del ambiente con motivo de las
supuestas omisiones por parte de México en la aplicacién de su legisla-
cién ambiental.” Adicionalmente, el Peticionario adjunta a su peticién
diversos documentos en donde se corrobora esta circunstancia.

Sin embargo, el Secretariado juzga que la peticion no satisface el
requisito del inciso c) porque no contiene informacién suficiente para
analizarla, ni proporciona informacién suficiente para determinar si se
satisface el requisito establecido en el inciso d) de dicho articulo.

La peticion es muy breve, constando de dos paginas y 66 anexos,
y no contiene suficiente informacién para que el Secretariado pueda

(c) El propésito principal de una disposicion legislativa o reglamentaria en particu-
lar, para efectos de los incisos (a) y (b) se determinara por su propésito principal y
no por el de la ley o del reglamento del que forma parte.
Aun cuando el Secretariado no se rige por el principio de stare decisis, en ocasiones
anteriores, al examinar otras determinaciones, ha sefialado que las disposiciones
citadas deben satisfacer la definicién de legislacién ambiental. Véanse las determina-
ciones del Secretariado, conforme al articulo 14(1) del ACAAN, para las siguientes
peticiones: SEM-98-001/Instituto de Derecho Ambiental et al. (13 de septiembre
de 1999), SEM-98-002/Héctor Gregorio Ortiz Martinez (18 de marzo de 1999) y
SEM-97-005/ Animal Alliance of Canada, et al. (26 de mayo de 1998).
5. Véanse el articulo 14(1)(a) del ACAAN y la secciéon 3.2 de las Directrices para la
presentacién de peticiones.
6. Véanse los articulos 14(1)(b) y (f) del ACAAN.
7. Pagina 1 de la peticién.
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revisarla en este proceso.8 En particular, el Peticionario no expresa clara-
mente las disposiciones legales cuya aplicacion ha sido, en su opinién,
indebidamente omitida. Al respecto, el punto 5.2 de las Directrices parala
presentacion de peticiones establece:

5.2. El Peticionario debera identificar la ley o el reglamento aplicable, o su
disposicién, tal como se define en el articulo 45(2) del Acuerdo. En el caso
de la Ley General del Equilibrio Ecolégico y la Protecciéon al Ambiente de
México, el Peticionario debera identificar el capitulo o la disposicién apli-
cable de la Ley.

En la peticién misma, no se refiere ningtin cuerpo legal en especi-
fico. S6lo es en algunos anexos de la peticién® donde se mencionan
el Titulo Vigésimo Quinto, Capitulo Unico: Delitos Ambientales del
Coédigo Penal Federal; la Norma Oficial Mexicana NOM-002-
ECOL-1996;10y la Norma Oficial Mexicana NOM-085-ECOL-1994.11 Sin
embargo, el Peticionario no expresa la relacion que esas disposiciones
guardan con las afirmaciones contenidas en la peticién.

Asimismo, el Peticionario no sefiala la funcién de sus anexos en el
argumento de que México esta incurriendo en omisiones en la aplicacién
efectiva de su legislacién ambiental en este asunto, sino que afirma que
anexa “documentos comprobatorios de dichos delitos ecolégicos” y que
considera “que los delitos estdn claramente comprobados”.

8. Aunque la peticién indica que se acompania de un total de 183 documentos, de
hecho sélo se distinguen 66 en términos de contenido. Entre los 183 documentos
anexos, algunos eran cartas sustantivamente iguales pero dirigidas a diferentes
destinatarios o correspondientes a diferentes fechas y otros estaban repetidos.

9. Véase, por ejemplo: Carta del Lic. Genaro Carillo Elvira, C. Agente del Ministerio
Publico dela Federacién Titular de la Mesa I-FEPII dirigida al C. Juez de Distrito en
Materia Penal en Turno del D. F., del 1° de diciembre de 1997; Carta del Dip. Eco.
Javier Serna Alvarado, Presidente de la Comisién de Salud y Asistencia Social diri-
gida al Lic. Aron Mastache Mondragén, Secretario del Medio Ambienteenel D. F.,
del 31 dejulio de 2000; y Carta del Dip. Arnold Ricalde de Jager, Presidente Comi-
sién de Preservacién del Medio Ambiente y Protecciéon Ecolégica destinada a la
Dra. Claudia Sheinbaum Prado, Secretaria di Medio Ambiente del D. E., del 7 de
noviembre de 2001.

10. Que establece los limites permisibles de contaminantes en descargas de aguas resi-
duales en los sistemas de drenaje y alcantarillado urbano o municipal.

11. Que establece los niveles maximos permisibles de emisién a la atmésfera de
humos, particulas suspendidas totales, biéxido de azufre y 6xidos de nitrégeno y
los requisitos y condiciones para la operacion de los equipos de calentamiento indi-
recto por combustién; asi como los niveles maximos permisibles de emisién de bio-
xido de azufre en los equipos de calentamiento directo por combustion.
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Como se ha dicho, si bien la peticién incluye anexos que contienen
informacién sobre el problema planteado por el Peticionario respecto de
la empresa ALCA, S.A. de C.V., en la peticién misma no se explica con-
cretamente como se relaciona esa informacién con el asunto especifico
materia de la peticion. Es decir, la peticiéon no contiene suficiente infor-
macion sobre la supuesta omision en la aplicacion efectiva de la legisla-
cién ambiental (sean los articulos 414 al 420 del Cédigo Penal Federal
o alguna norma oficial mexicana relativa a emisiones de sustancias toxi-
cas). Esta omision de la peticion es relevante particularmente conside-
rando que la peticién es tan breve.

Ademas, la insuficiencia de informacién no permite al Secreta-
riado determinar si la peticion cumple o no con el requisito establecido
enelinciso d) del articulo 14(1). La peticién no parece encaminada a hos-
tigar a una industria, sino a promover la aplicacién de la ley para prote-
ger la salud de la comunidad vecina a la planta de ALCA,S.A.deC.V.,y
no parece que el Peticionario sea un competidor que podria beneficiarse
econémicamente con la peticién. Sin embargo, los alegatos de la peticién
no se centran en los actos u omisiones de la Parte, como lo dispone el
inciso d) y el apartado 5.4(a) de las Directrices para la presentacion de peti-
ciones, sino en el cumplimiento de esa compafiia en particular. Sobre este
asunto, la informacién proporcionada no es suficiente para determinar
si se satisface el requisito de este inciso d) del articulo 14(1).

Habiendo revisado la peticiéon de conformidad con el articulo
14(1), el Secretariado determiné que la peticiéon no satisface todos los
requisitos en él establecidos, por las razones arriba descritas.

IV. DETERMINACION DEL SECRETARIADO

El Secretariado ha revisado la peticién en conformidad con el
articulo 14(1) del ACAAN vy considera que no cumple con todos los
requisitos alli establecidos, porque no contiene suficiente informacién
para determinar si cumple con uno de tales requisitos, y porque no
contiene suficiente informacién que permita al Secretariado revisar la
peticion.

En cumplimiento de lo dispuesto por el apartado 6.1 de las Direc-
trices, este Secretariado notifica al Peticionario que no procedera a exa-
minar la peticién. No obstante, de acuerdo con el apartado 6.2 de las
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Directrices, el Peticionario cuenta con 30 dias para presentar una peti-
cién que cumpla con los requisitos del articulo 14(1) del ACAAN.

Secretariado de la Comisién para la Cooperacién Ambiental

por:  Victor Shantora
Director Ejecutivo Interino

cc:  Dra. Olga Ojeda, SEMARNAT
Sra. Norine Smith, Environment Canada
Sra. Judith E. Ayres, US-EPA
Sr. Angel Lara Garcia
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Power Generation’s (OPG) coal-powered facili-
ties pollute the air and water downwind, in east-
ern Canada and northeastern United States. They
assert that Canada is failing to effectively enforce
sections 166 and 176 of the Canadian Environmen-
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address Canadian sources of pollution that he has
reason to believe are causing air or water pollu-
tion in the United States. They also assert that
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Section 36(3) prohibits the deposit of a deleterious
substance into water frequented by fish or in any
place under any conditions where the substance
may enter such water.
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ART. 14(1)(2) Determination that criteria under Article 14(1)
(19 September 2003) have been met, and that the submission merits
requesting a response from the Party.

ART. 15(1) Determination under Article 15(1) that develop-
(28 May 2004) ment of a factual record is not warranted.
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American Lung Association of the
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American Lung Association of Connecticut
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American Lung Association of
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Rhode Island
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Submitters:
(following)

Environmental Advocates
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Global Warming Action Network

Great Lakes United
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Greenpeace Canada

Greenpeace USA
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Massachusetts Public Interest
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Massachusetts Public Interest Research
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Natural Resources Defense Council

New Hampshire Public Interest Research
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New Jersey Public Interest Research Group

New York Public Interest Research Group
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Ohio Public Interest Research Group

Ontario Clean Air Alliance

PennEnvironment

Rainbow Lake Association, Inc.
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U.S. Public Interest Research Group

Vermont Public Interest Research Group

Waterkeeper Alliance

WNY Sustainable Energy Association
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Concerned Party: Canada
Date of Receipt: 1 May 2003
Date of this

Determination: 15 July 2003

I.  INTRODUCTION

On 1 May 2003, the Submitters listed above filed with the Secretar-
iat of the Commission for Environmental Cooperation (the “Secretar-
iat”) a submission on enforcement matters pursuant to Article 14 of the
North American Agreement on Environmental Cooperation (“NAAEC” or
“Agreement”). Under Article 14 of the NAAEC, the Secretariat may con-
sider a submission from any nongovernmental organization or person
asserting that a Party to the Agreement is failing to effectively enforce its
environmental law if the Secretariat finds that the submission meets the
requirements of Article 14(1). When the Secretariat determines that
those requirements are met, it then determines under Article 14(2)
whether the submission merits requesting a response from the Party
named in the submission, in this case Canada.

The Secretariat has determined that the submission does not meet
all of the requirements in Article 14(1) for further consideration. Spe-
cifically, the submission does not satisfy Article 14(1)(c) because the
Submitters have not submitted sufficient information to allow the Secre-
tariat to consider all of the factors in Article 14(2). The Secretariat’s
reasons are set forth below in Section III.

II. SUMMARY OF THE SUBMISSION

The submission, filed on 1 May 2003 by the attorneys general of the
states of New York, Connecticut and Rhode Island, along with 48 Cana-
dian and United States non-governmental organizations and two towns
in New York State, asserts that Canada is failing to effectively enforce
the Canadian Environmental Protection Act and the federal Fisheries Act
against Ontario Power Generation’s (OPG’s) coal-fired power plants.
The submission focuses primarily on OPG’s Nanticoke, Lambton and
Lakeview generating stations, but the submission encompasses all six of
OPG’s fossil fuel powered facilities.

The Submitters assert that emissions of mercury, sulfur dioxide
and nitrogen oxides from OPG’s coal-powered facilities pollute the air
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and water downwind, in eastern Canada and northeastern United
States. They assert that Canada is failing to effectively enforce sections
166 and 176 of the Canadian Environmental Protection Act, 1999 (CEPA),
which, they claim, obligate the Minister of the Environment to take
action to address Canadian sources of pollution that he has reason to
believe are causing air or water pollution in the United States. They also
assert that Canada is failing to effectively enforce section 36(3) of the
Fisheries Act in connection with the OPG facilities. Section 36(3) prohibits
the deposit of a deleterious substance into water frequented by fish or in
any place under any conditions where the substance may enter water
frequented by fish.

The Submitters attach portions of a 2001 report indicating that
OPG’s six fossil fuel fired facilities generate 14.7 % of the nitrogen
oxides, 23.7 % of the sulfur dioxide and 22.6 % of the mercury emitted in
Ontario.! The submission describes the transport of emissions of sulfur
dioxide and nitrogen oxides and their deposition as acidic precipitation
and asserts that the prevailing westerly winds in North America trans-
port OPG’s emissions of these substances to Quebec, the Maritime Prov-
inces, New York, Connecticut, Rhode Island and other New England
states. The submission cites (and attaches portions of) studies indicating
that Ontario is the source of 23 % of the sulfur deposition on Whiteface
Mountain in the Adirondacks and 22 % of the sulfur deposition in
the western Adirondacks.2 The submission also provides information
regarding the adverse environmental and human health impacts that
they claim result from the downwind deposition of OPG’s mercury, sul-
fur dioxide and nitrogen oxides emissions in eastern Canada and north-
eastern United States.

The submission describes the efforts of some of the Submitters to
communicate to the Canadian Minister of the Environment and others
their concerns regarding the alleged downwind impacts of OPG’s air
emissions. The Submitters claim that “Canada has responded to these
communications by promising attention to the matter but by doing little
about it.3” They contend that “[t]he only concrete changes at the OPG
plants discussed by Canada have been the installation of pollution con-
trol equipment on certain units to reduce NOx emissions in an effort to
meet obligations under the 2000 Ozone Annex to the Canada-United
States Air Quality Agreement.4”

Submission at 5, Appendix C.
Submission at 7, Appendix C.
Submission at 13.

Ibid.

BN
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III. ANALYSIS

Article 14 of the NAAEC directs the Secretariat to consider a sub-
mission from any nongovernmental organization or person asserting
that a Party to the NAAEC is failing to effectively enforce its environ-
mental law. When the Secretariat determines that a submission meets
the Article 14(1) requirements, it then determines whether the submis-
sion merits requesting a response from the Party named in the submis-
sion based upon the factors contained in Article 14(2). As the Secretariat
has noted in previous Article 14(1) determinations,5 Article 14(1) is not
intended to be an insurmountable procedural screening device. Rather,
Article 14(1) should be given a large and liberal interpretation, consis-
tent with the objectives of the NAAEC.

A. Opening sentence of Article 14(1)

The opening sentence of Article 14(1) authorizes the Secretariat to
consider a submission “from any nongovernmental organization or per-
son asserting that a Party is failing to effectively enforce its environmen-
tal law [...].”

Article 45(1) of the NAAEC defines a “non-governmental organi-
zation” as “any scientific, professional, business, non-profit, or public
interest organization or association which is neither affiliated with,
nor under the direction of, a government.” The Submitters include 48
non-governmental organizations within the meaning of this definition.
Five of the Submitters — the three state attorneys general and the towns
of Chesterfield and Wilmington — are governmental entities. In view of
the Article 45(1) definition of “non-governmental organization,” the
Secretariat concludes that the two towns and the three attorneys general,
who joined the submission in their capacities as attorneys general, are
not non-governmental organizations or persons within the meaning of
Article 14. Any further proceedings in connection with this submission
will reference the 48 non-governmental organizations as the Submitters.

The submission alleges thata Party, Canada, is failing to effectively
enforce ss. 166 and 176 of CEPA and s. 36(3) of the Fisheries Act. All of
these provisions come clearly within the definition of “environmental
law” found in Article 45(2)(a).

5. Seee.g. SEM-97-005 (Biodiversity), Determination pursuant to Article 14(1) (26 May
1998) and SEM-98- 003 (Great Lakes), Determination pursuant to Article 14(1) & (2) (8
September 1999).
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The submission alleges “failure to effectively enforce” these sec-
tions against OPG, not a deficiency in the provisions themselves or in
standard-setting under the provisions. CEPA ss. 166 and 176 both pro-
vide that the Environment Minister shall take certain prescribed action if
the Environment Minister and the Health Minister have reason to
believe that a substance released from a Canadian source into the air or
water creates, or may reasonably be anticipated to create, air or water
pollution either (1) in a foreign country that provides substantially the
same rights to Canada as Canada provides in ss. 166 and 176 or (2) that
violates or is likely to violate an international agreement on prevention,
control or correction of pollution.6 In regard to alleged non-federal
sources of pollution such as OPG, the ministerial action that ss. 166 and
176 contemplate is, first, consultation with the relevant non-federal
government to determine whether that government can address the
transboundary pollution and, second, if the non-federal government
cannot or does not take action, either the publication of a notice requir-
ing preparation and implementation of a pollution prevention plan
under CEPA s. 56(1) or recommendation of regulations to the Governor
in Council regarding the pollution. In a previous submission, the Secre-
tariat determined that assertions similar to those regarding ss. 166 and
176 were assertions of a failure to effectively enforce or fulfill a specific
legal obligation that the Secretariat could consider under Article 14.” The
assertion regarding enforcement of Fisheries Act s. 36(3) likewise satisfies
the requirement that it refer to an alleged failure to effectively enforce.

B. Six specific criteria under Article 14(1)

Article 14(1) then lists six specific criteria relevant to the Secretar-
iat’s consideration of submissions. The Secretariat must find that a
submission:

a) isinwritinginalanguage designated by that Party in a notification
to the Secretariat;

b) clearly identifies the person or organization making the submis-
sion;

¢)  provides sufficient information to allow the Secretariat to review
the submission, including any documentary evidence on which
the submission may be based;

6. See CEPA ss. 166 and 176.
7. See SEM-98-003 (Great Lakes), Determination pursuant to Articles 14(1) and 14(2) (8
September 1999).
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d) appears to be aimed at promoting enforcement rather than at
harassing industry;

e) indicates that the matter has been communicated in writing to the
relevant authorities of the Party and indicates the Party’s response,
if any; and

f)  isfiled by a person or organization residing or established in the
territory of a Party.8

The submission meets all of these criteria except Article 14(1)(c).
Consistent with Article 14(1)(a), the submission is in English, a language
designated by the Parties. As Article 14(1)(b) requires, it clearly identi-
fies the organizations making the submission. The submission appears
tobe aimed at promoting enforcement rather than at harassing industry,
as required by Article 14(1)(d) of the NAAEC. It is focused on the acts or
omissions of a Party rather than on compliance by a particular company
or business, and the Submitters are not competitors of OPG.% The Secre-
tariat does not find the submission to be frivolous.10 The submission
meets the criterion contained in Article 14(1)(e) of the NAAEC, in that it
indicates that the matter has been communicated in writing to the rele-
vant Canadian authorities and their response.ll The submission pro-
vides copies of correspondence sent to the Canadian Minister of the
Environment, and copies of the replies received. Finally, because the
Submitters are established in the United States or Canada, the submis-
sion satisfies Article 14(1)(f).

Overall, the submission does not meet the requirement in Article
14(1)(c) that it provide sufficient information to allow the Secretariat to
review the submission.!2 Regarding the Submitters’ substantive asser-
tions, the submission and the documentary evidence attached to it do
provide information regarding 1) the amount of nitrogen oxides, sulfur
dioxide and mercury that OPG’s facilities emit, and their percentage
contribution to overall emissions in Ontario;!3 2) the downwind move-
ment of these pollutants to northeastern United States and eastern
Canada, including some information regarding the percentage contri-
bution of Ontario emissions;!4 and 3) the harm to human health and the

8. Article 14(1)(a)-(f).

9. See Guideline 5.4(a).

10. See Guideline 5.4(b).

11. Submission at 12-15.

12.  Article 14(1)(c); Guideline 5.3

13.  Submission at 5-6 and documents cited (Appendix C).
14. Submission at 6-7 and documents cited (Appendix C).
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environment that deposition of mercury and acid precipitation resulting
from emissions of sulfur dioxide and nitrogen oxides cause in eastern
Canada and northeastern United States.!> The submission, with sup-
porting documentation, asserts that acid rain has resulted in “large
losses of fish and aquatic communities in over 30,000 sensitive lakes in
southern Ontario and Quebec.” The submission also contains informa-
tion on at least some of Canada’s efforts to address power plant emis-
sions.16

Taken together, this information provides some support for the
assertion that, in respect to CEPA ss. 166 and 176, there is reason to
believe that OPG air emissions create, or may reasonably be anticipated
to create, air or water pollution in the United States, which appears to
provide substantially the same rights to Canada as Canada provides to
other countries in sections 166 and 176.17 The information is therefore
sufficient to allow the Secretariat to review the submission with respect
to CEPA ss. 166(1)(a) and 176(1)(a). The information also relates to the
assertion that Canada has not taken sufficient action to meet nitrogen
oxides requirements under the Ozone Annex to the Canada-United
States Air Quality Agreement, such that those emissions violate or are
likely to violate an international agreement on prevention, control or
correction of pollution.18 The information in the submission is therefore
also sufficient to allow the Secretariat to review the submission with
respect to CEPA ss. 166(1)(b) and 176(1)(b).

The Submitters’ assertions regarding s. 36(3) appear to suggest
a largely untested application of the provision to air emissions that
eventually fall into water frequented by fish. Although it is possibly
unprecedented, the Secretariat finds no basis for rejecting outright the
application of s. 36(3) that the Submitters propose. The definition of
“deposit” in s. 34(1) includes any “emitting” or “spraying” of a sub-
stance.19 Further, the “deposit” need not be directly into the water, as s.
36(3) also encompasses the deposit “in any place under any conditions
where the deleterious substance or any other deleterious substance that
results from the deposit of the deleterious substance may enter” water
frequented by fish. The information in the submission regarding the
OPG emissions, their downwind movement and their potential impacts

15. Submission at 8-9 and documents cited (Appendix C).

16. Submission at 13.

17.  See Submission at 2-3 (citing provisions of the U.S. Clean Air Act and Clean Water
Act).

18. Submission at 13.

19. Section 34(1) defines a deposit as “any discharging, spraying, releasing, spilling,
leaking, seeping, pouring, emitting, emptying, throwing, dumping or placing.”
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on numerous water bodies in Ontario, Quebec and the Atlantic Prov-
inces, as well as on Canada’s alleged lack of an adequate enforcement
response, is sufficient to allow the Secretariat to review the Submitters’
assertions regarding section 36(3).

The submission fails to meet fully the requirement in Article
14(1)(c) because the Submitters have provided insufficient information
regarding whether private remedies available under Canada’s law have
been pursued, a factor the Secretariat must consider under Article 14(2)
in determining whether to request a response to the submission. The let-
ters attached to the submission referencing concerns regarding enforce-
ment of CEPA ss. 166 and 176 and Fisheries Act s. 36(3) in connection with
OPG’s emissions do not provide the information needed for the Secre-
tariat’s consideration of Article 14(2)(c).

IV. CONCLUSION

For the foregoing reasons, the Secretariat has determined that
although submission SEM-03-001 (Ontario Power Generation) meets
some of the requirements of Article 14(1), it does not meet all of them, in
particular Article 14(1)(c). Pursuant to Guideline 6.2 of the Guidelines for
Submission on Enforcement Matters under Articles 14 and 15 of the North
American Agreement on Environmental Cooperation, the Secretariat will ter-
minate the Article 14 process with respect to this submission, unless
remaining Submitters (that is, those who are nongovernmental organi-
zations or persons within the meaning of Article 14(1)) provide the Sec-
retariat with a submission that conforms to the criteria of Article 14(1)
and the guidelines within 30 days after receipt of this Notification.

Respectfully submitted,

Secretariat of the Commission for Environmental Cooperation

per:  Victor Shantora
Acting Executive Director

cc: Norine Smith, Environment Canada
Olga Ojeda, SEMARNAT
Judith E. Ayres, US-EPA
Submitters
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I.  INTRODUCTION

On 14 August 2003, the Submitters listed above filed with the
Secretariat of the Commission for Environmental Cooperation (the “Sec-
retariat”) a revised submission on enforcement matters pursuant to
Article 14 of the North American Agreement on Environmental Cooperation
(“NAAEC” or “Agreement”). The revised submission contains new
information following the Secretariat’s determination of 15 July 2003
that the original submission, filed on 1 May 2003, failed to meet fully the
requirement in Article 14(1)(c) because the Submitters provided insuffi-
cient information regarding whether private remedies available under
Canada’s law have been pursued.

The Secretariat has determined that the revised submission meets
all of the requirements in Article 14(1) for further consideration and,
upon consideration of the factors in Article 14(2), that it merits request-
ing a response from Canada. The Secretariat’s reasons are set forth
below in Section III.

II. SUMMARY OF THE REVISED SUBMISSION

Like the original submission, the revised submission, filed by 49
Canadian and United States non-governmental organizations,! asserts
that Canada is failing to effectively enforce the Canadian Environmental
Protection Act and the federal Fisheries Act against Ontario Power Gener-
ation’s (OPG’s) coal-fired power plants. The revised submission focuses
primarily on OPG’s Nanticoke, Lambton and Lakeview generating sta-
tions, but the submission encompasses all six of OPG'’s fossil fuel pow-
ered facilities.

The Submitters assert that emissions of mercury, sulfur dioxide
and nitrogen oxides from OPG’s coal-powered facilities pollute the air
and water downwind, in eastern Canada and northeastern United
States. They assert that Canada is failing to effectively enforce sections
166 and 176 of the Canadian Environmental Protection Act, 1999
(CEPA), which, they claim, obligate the Minister of the Environment to

1. Five of the original Submitters are listed as Interested Parties in the submission: the
attorneys general of New York, Connecticut and Rhode Island and the Towns of
Chesterfield and Wilmington, both in New York State. The submission makes clear
that these “Interested Parties” are not submitters. Submission atii. In its 15 July 2003
determination, the Secretariat concluded that, in view of the Article 45(1) definition
of “non-governmental organization,” “the two towns and the three attorneys gen-
eral, who joined the submission in their capacities as attorneys general, are not
non-governmental organizations or persons within the meaning of Article 14.”
SEM-03-001, Determination under Article 14(1) (15 July 2003).
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take action to address Canadian sources of pollution that he has reason
to believe are causing air or water pollution in the United States. They
also assert that Canada is failing to effectively enforce section 36(3) of the
Fisheries Act in connection with the OPG facilities. Section 36(3) prohibits
the deposit of a deleterious substance into water frequented by fish or in
any place under any conditions where the substance or another deleteri-
ous substance may enter water frequented by fish.

The Submitters attach portions of a 2001 report indicating that
OPG’s six fossil fuel fired facilities generate 14.7 % of the nitrogen
oxides, 23.7 % of the sulfur dioxide and 22.6 % of the mercury emitted in
Ontario.2 The revised submission describes the transport of emissions of
sulfur dioxide and nitrogen oxides and their deposition as acidic precip-
itation and asserts that the prevailing westerly winds in North America
transport OPG’s emissions of these substances to Quebec, the Maritime
Provinces, New York, Connecticut, Rhode Island and other New Eng-
land states. The revised submission cites (and attaches portions of) stud-
ies indicating that Ontario is the source of 23 % of the sulfur deposition
on Whiteface Mountain in New York State’s Adirondack Mountains and
22 % of the sulfur deposition in the western Adirondacks.3 The revised
submission also provides information regarding the adverse environ-
mental and human health impacts that they claim result from the down-
wind deposition of OPG’s mercury, sulfur dioxide and nitrogen oxides
emissions in eastern Canada and northeastern United States. The Sub-
mitters claim that they or their members are directly and personally
affected by the harm described in the revised submission and that natu-
ral resources that they use have been degraded in recreational and other
value.4

The revised submission describes the efforts of some of the Submit-
ters to communicate to the Canadian Minister of the Environment and
others their concerns regarding the alleged downwind impacts of OPG’s
air emissions. The Submitters claim that “Canada has responded to
these communications by promising attention to the matter but by doing
little about it.”5 They contend that “[t]he only concrete changes at the
OPG plants discussed by Canada have been the installation of pollution
control equipment on certain units to reduce NOx emissions in an effort
to meet obligations under the 2000 Ozone Annex to the Canada-United
States Air Quality Agreement.”6

Revised submission at 5, Appendix C.
Revised submission at 7, Appendix C.
Revised submission at 14-15.

Revised submission at 13.

Ibid.

AL N
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The only new information in the revised submission concerns the
pursuit of private remedies available under Canadian law in regard to
the matters addressed in the submission. The Submitters claim that
“[t]here are no realistic private remedies available and such avenues for
redress that may be available have been pursued by Submitters and
others without success.””

III. ANALYSIS

Article 14 of the NAAEC directs the Secretariat to consider a sub-
mission from any nongovernmental organization or person asserting
that a Party to the NAAEC is failing to effectively enforce its environ-
mental law. When the Secretariat determines that a submission meets
the Article 14(1) requirements, it then determines whether the submis-
sion merits requesting a response from the Party named in the submis-
sion based upon the factors contained in Article 14(2). As the Secretariat
has noted in previous Article 14(1) determinations,8 Article 14(1) is not
intended to be an insurmountable procedural screening device. Rather,
Article 14(1) should be given a large and liberal interpretation, consis-
tent with the objectives of the NAAEC.

A. Opening sentence of Article 14(1)

The opening sentence of Article 14(1) authorizes the Secretariat to
consider a submission “from any nongovernmental organization or per-
son asserting that a Party is failing to effectively enforce its environmen-
tal law [...].”

Article 45(1) of the NAAEC defines a “non-governmental organi-
zation” as “any scientific, professional, business, non-profit, or public
interest organization or association which is neither affiliated with,
nor under the direction of, a government.” The Submitters are 49 non-
governmental organizations within the meaning of this definition.

The revised submission alleges that a Party, Canada, is failing to
effectively enforce ss. 166 and 176 of CEPA and s. 36(3) of the Fisheries
Act. All of these provisions come clearly within the definition of “envi-
ronmental law” found in Article 45(2)(a).

7. Revised submission at 12.

8. Seee.g. SEM-97-005 (Biodiversity), Determination pursuant to Article 14(1) (26 May
1998) and SEM-98- 003 (Great Lakes), Determination pursuant to Article 14(1) & (2) (8
September 1999).



200 NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

The revised submission alleges “failure to effectively enforce”
these sections against OPG, not a deficiency in the provisions them-
selves or in standard-setting under the provisions. CEPA ss. 166 and 176
both provide that the Environment Minister shall take certain prescribed
action if the Environment Minister and the Health Minister have reason
to believe that a substance released from a Canadian source into the air
or water creates, or may reasonably be anticipated to create, air or water
pollution either (1) in a foreign country that provides substantially the
same rights to Canada as Canada provides in ss. 166 and 176 or (2) that
violates or is likely to violate an international agreement on prevention,
control or correction of pollution. In regard to alleged non-federal
sources of pollution such as OPG, the ministerial action that ss. 166 and
176 contemplate is, first, consultation with the relevant non-federal
government to determine whether that government can address the
transboundary pollution and, second, if the non-federal government
cannot or does not take action, either the publication of a notice requir-
ing preparation and implementation of a pollution prevention plan
under CEPA s. 56(1) or recommendation of regulations to the Governor
in Council regarding the pollution. In a previous submission, the Secre-
tariat determined that assertions similar to those regarding ss. 166 and
176 were assertions of a failure to effectively enforce or fulfill a specific
legal obligation that the Secretariat could consider under Article 14.10
The assertion regarding enforcement of Fisheries Act s. 36(3) likewise sat-
isfies the requirement that it refer to an alleged failure to effectively
enforce.

B. Six specific criteria under Article 14(1)

Article 14(1) then lists six specific criteria relevant to the Secretar-
iat’s consideration of submissions. The Secretariat must find that a
submission:

a) isinwritinginalanguage designated by that Party in a notifi-
cation to the Secretariat;

b) clearly identifies the person or organization making the sub-
mission;

¢) provides sufficient information to allow the Secretariat to
review the submission, including any documentary evidence
on which the submission may be based;

9. See CEPA ss. 166 and 176.
10. See SEM-98-003 (Great Lakes), Determination pursuant to Articles 14(1) and 14(2)
(8 September 1999).



SEM-03-001 201

d) appearstobeaimed at promoting enforcement rather than at
harassing industry;

e) indicates that the matter has been communicated in writing
to the relevant authorities of the Party and indicates the
Party’s response, if any; and

f)  isfiled by a person or organization residing or established in
the territory of a Party.11

The revised submission meets all of these criteria. Consistent with
Article 14(1)(a), the submission is in English, a language designated by
the Party. As Article 14(1)(b) requires, it clearly identifies the organiza-
tions making the submission. The revised submission appears to be
aimed at promoting enforcement rather than at harassing industry, as
required by Article 14(1)(d) of the NAAEC. It is focused on the acts or
omissions of a Party rather than on compliance by a particular company
or business, and the Submitters are not competitors of OPG.12 The Secre-
tariat does not find the revised submission to be frivolous.13 The revised
submission meets the criterion contained in Article 14(1)(e) of the
NAAEQC, in that it indicates that the matter has been communicated in
writing to the relevant Canadian authorities and their response.14 The
revised submission includes copies of correspondence sent to the Cana-
dian Minister of the Environment, and copies of the replies received.
Finally, because the Submitters are established in the United States or
Canada, the revised submission satisfies Article 14(1)(f).

Unlike the original submission, the revised submission also meets
the requirement in Article 14(1)(c) that it provide sufficient information
to allow the Secretariat to review the submission.15 Regarding the Sub-
mitters” substantive assertions, the revised submission and the docu-
mentary evidence attached to it provide information regarding 1) the
amount of nitrogen oxides, sulfur dioxide and mercury that OPG’s facil-
ities emit, and their percentage contribution to overall emissions in
Ontario;!6 2) the downwind movement of these pollutants to northeast-
ern United States and eastern Canada, including some information
regarding the percentage contribution of Ontario emissions;'” and 3) the
harm to human health and the environment that deposition of mercury

11.  Article 14(1)(a)-(f).

12. See Guideline 5.4(a).

13. See Guideline 5.4(b).

14. Revised submission at 11-13.

15. Article 14(1)(c); Guideline 5.3

16. Revised submission at 5-6 and documents cited (Appendix C).
17. Revised submission at 6 and documents cited (Appendix C).
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and acid precipitation resulting from emissions of sulfur dioxide and
nitrogen oxides cause in eastern Canada and northeastern United
States.18 The revised submission, with supporting documentation,
asserts thatacid rain has resulted in “large losses of fish and aquatic com-
munities in over 30,000 sensitive lakes in southern Ontario and Que-
bec.”19 The submission also contains information on at least some of
Canada’s efforts to address power plant emissions.20

Taken together, this information is relevant to the assertion that, in
respect to CEPA ss. 166 and 176, there is reason to believe that OPG air
emissions create, or may reasonably be anticipated to create, air or water
pollution in the United States, which appears to provide substantially
the same rights to Canada as Canada provides to other countries in sec-
tions 166 and 176.21 The information is therefore sufficient to allow the
Secretariat to review the submission with respect to CEPA ss. 166(1)(a)
and 176(1)(a). The information also relates to the assertion that Canada
has not taken sufficient action to meet nitrogen oxides requirements
under the Ozone Annex to the Canada-United States Air Quality Agree-
ment, such that those emissions violate or are likely to violate an interna-
tional agreement on prevention, control or correction of pollution.22 The
information in the submission is therefore also sufficient to allow the
Secretariat to review the submission with respect to CEPA ss. 166(1)(b)
and 176(1)(b).

The Submitters” assertions regarding s. 36(3) appear to suggest
a largely untested application of the provision to air emissions that
eventually fall into water frequented by fish. Although it is possibly
unprecedented, the Secretariat finds no basis for rejecting outright the
application of s. 36(3) that the Submitters propose. The definition of
“deposit” in s. 34(1) includes any “emitting” or “spraying”of a sub-
stance.23 Further, the “deposit” need not be directly into the water, as s.
36(3) also encompasses the deposit of a deleterious substance “in any
place under any conditions where the deleterious substance or any other
deleterious substance that results from the deposit of the deleterious
substance may enter” water frequented by fish. The revised submission
clearly identifies OPG as the source of the emissions of concern. The
information in the revised submission regarding the OPG emissions,

18. Revised submission at 7-11 and documents cited (Appendix C).

19. Revised submission at 8.

20. Revised submission at 12.

21. See Revised submission at 2-3 (citing provisions of the U.S. Clean Air Act and Clean
Water Act).

22. Revised submission at 12.

23. Section 34(1) defines a deposit as “any discharging, spraying, releasing, spilling,
leaking, seeping, pouring, emitting, emptying, throwing, dumping or placing.”
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their downwind movement and their potential impacts on numerous
water bodies in Ontario, Quebec and the Atlantic Provinces, as well
as on Canada’s alleged lack of an adequate enforcement response, is suf-
ficient to allow the Secretariat to review the Submitters’ assertions
regarding s. 36(3).

Finally, unlike the original submission, the revised submission
provides sufficient information to allow the Secretariat to conduct its
review of all of the factors in Article 14(2). In particular, it provides the
information needed for the Secretariat’s consideration pursuant to Arti-
cle 14(2)(c) of whether private remedies available under the Party’s law
have been pursued.

C. Article 14(2)

The Secretariat reviews a submission under Article 14(2) if it finds
that the submission meets the criteria in Article 14(1). The purpose of
such a review is to determine whether to request that the Party con-
cerned prepare a response to the submission. During its review under
Article 14(2), the Secretariat considers each of the four factors listed in
that provision based on the facts involved in a particular submission.
Article 14(2) lists these four factors as follows:

In deciding whether to request a response, the Secretariat shall be guided
by whether:

(a) thesubmissionalleges harm to the person or organization making the
submission;

(b) the submission, alone or in combination with other submissions,
raises matters whose further study in this process would advance the
goals of this Agreement;

(c) private remedies available under the Party’s law have been pursued;
and

(d) the submission is drawn exclusively from mass media reports.24

The Secretariat, guided by the factors listed in Article 14(2), has
determined that the revised submission merits requesting a response
from the Party, in this case Canada.

24, Article 14(2) of the NAAEC.
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The Submitters provide information regarding the adverse
impacts of OPG emissions on human health and the environment
and assert that they and their members are “directly and personally
affected” by those impacts.25 Similar assertions have been considered
under Article 14(2)(a) for other submissions and they are relevant here as
well 26

The revised submission also raises matters whose further study in
the Article 14 process would advance the goals of the Agreement.?” The
Submitters note, inter alia, that further study in the citizen submission
process would foster the protection and improvement of the environ-
ment as contemplated in NAAEC Article 1(a); promote sustainable
development based on cooperation and mutually supportive environ-
mental and economic policies, as contemplated in NAAEC Article 1(b);
increase cooperation between governments to better conserve, protect
and enhance the environment, as contemplated in NAAEC Article 1(c);
avoid creating trade distortions or new trade barriers, as contemplated
in NAAEC Article 1(e); strengthen cooperation on the development and
improvement of environmental laws, regulations, procedures, policies
and practices, as contemplated in NAAEC Article 1(f); enhance compli-
ance with, and enforcement of, environmental law and regulations, as
contemplated in NAAEC Article 1(g); and promote pollution preven-
tion policies and practices, as contemplated in NAAEC Article 1(j).28 The
Secretariat agrees that further study of the matters raised in the submis-
sion would advance these goals, particularly those set out in NAAEC
Articles 1(a), 1(e), 1(g) and 1(j).

The Submitters assert that “[t]here are no realistic private remedies
available and such avenues for redress that may be available have been
pursued by Submitters and others without success.”? They claim that it
is “impractical and unrealistic for individuals and non-governmental
entities with limited resources and expertise to seek redress through
private remedies for a transnational problem of such scope and com-

25. Revised submission at 7-11, 14-15.

26. InSEM-96-001 (Cozumel), Recommendation to the Council for the Development of
a Factual Record (7 June 1996), for example, the Secretariat noted: “In considering
harm, the Secretariat notes the importance and character of the resource in question
—a portion of the magnificent Paradise coral reef located in the Caribbean waters of
Quintana Roo. While the Secretariat recognizes that the submitters may not have
alleged the particularized, individual harm required to acquire legal standing to
bring suit in some civil proceedings in North America, the especially public nature
of marine resources bring the submitters within the spirit and intent of Article 14 of
the NAAEC.”

27. Article 14(2)(b) of the NAAEC.

28. Revised submission at 15.

29. Revised submission at 12.
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plexity.”30 They also claim that bringing private prosecutions, which the
government can stay, is a financial burden and not a viable option in
light of the number of alleged violations by OPG and their alleged wide-
spread effects on the environment.3! The Submitters assert that “the
better approach is for the government regulator to address the source of
the emissions.”32 The Submitters also describe the legal and other obsta-
cles they would face in bringing private tort actions or common law
actions.3 Nonetheless, the Submitters describe efforts to urge the fed-
eral government of Canada and the government of Ontario to address
the air and water pollution issues presented in the submission.34 Taking
note of the burdens that the Submitters describe, and noting also that the
Submitters or others have made federal or provincial authorities in Can-
ada aware of their concerns regarding OPG’s emissions on numerous
occasions beginning in May 1999,% the Secretariat concludes that the
approach in regard to pursuit of private remedies was reasonable in
light of the circumstances.

Finally, the submission is not based exclusively on mass media
reports. As the Submitters note, the submission is based primarily on
“government reports and studies and on peer reviewed scientific stud-
ies.”36

In sum, having reviewed the submission in light of the factors con-
tained in Article 14(2), the Secretariat has determined that the assertion
that Canada is failing to effectively enforce provisions of the Canadian
Environmental Protection Act and the federal Fisheries Act against Ontario
Power Generation’s (OPG’s) coal-fired power plants merits a response
from Canada.

IV. CONCLUSION

For the foregoing reasons, the Secretariat has determined that the
revised submission SEM-03-001 (Ontario Power Generation) meets the
requirements of Article 14(1) and merits requesting a response from the
Party in light of the factors listed in Article 14(2). Accordingly, the Secre-
tariat requests a response from the Government of Canada subject to the
provisions of Article 14(3). A copy of the revised submission and the

30. Revised submission at 13.
31. Revised submission at 13.
32. Revised submission at 13-14.
33. Revised submission at 14.
34. Revised submission at 13-14.
35. Revised submission at 11-12.
36. Revised submission at 14.
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supporting information provided with the original submission were
previously forwarded to the Party under separate cover.

Respectfully submitted,

Secretariat of the Commission for Environmental Cooperation

per:  Geoffrey Garver
Director, Submissions on Enforcement Matters Unit

cc: Norine Smith, Environment Canada
Olga Ojeda, SEMARNAT
Judith E. Ayres, US-EPA
William V. Kennedy, CEC Executive Director
Submitters
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Great Lakes United
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I. EXECUTIVE SUMMARY

Article 14 of the North American Agreement on Environmental Cooper-
ation (NAAEC or the “Agreement”) creates a mechanism for citizens to
file submissions in which they assert that a Party to the NAAEC is failing
to effectively enforce its environmental law. The Secretariat of the Com-
mission for Environmental Cooperation (the “CEC”) initially considers
these submissions based on criteria contained in Article 14(1) of the
NAAEC. When the Secretariat determines that a submission meets these
criteria, the Secretariat then determines based on factors contained in
Article 14(2) whether the submission merits requesting a response from
the Party named in the submission. If the Secretariat considers that the
submission, in light of any response from the Party, warrants develop-
ing a factual record, the Secretariat must inform Council and provide its
reasons (Article 15(1)). The Secretariat dismisses the submission if it
believes that development of a factual record is not warranted.

On 14 August 2003, the Submitters listed above filed with the
Secretariat of the Commission for Environmental Cooperation (the “Sec-
retariat”) a revised submission on enforcement matters pursuant to
Article 14 of the North American Agreement on Environmental Cooperation
(“NAAEC” or “Agreement”). The revised submission contains new
information following the Secretariat’s determination of 15 July 2003
that the original submission, filed on 1 May 2003, failed to meet fully the
requirement in Article 14(1)(c). On 19 September 2003, the Secretariat
requested a response to the revised submission from Canada. Canada
provided its response on 18 November 2003.

The Secretariat has determined that the revised submission does

not warrant preparation of a factual record, and provides its reasons
below.

II. SUMMARY OF THE REVISED SUBMISSION

Like the original submission, the revised submission, filed by 49
Canadian and United States non-governmental organizations,! asserts

1. Five of the original Submitters are listed as Interested Parties in the submission: the
attorneys general of New York, Connecticut and Rhode Island and the Towns of
Chesterfield and Wilmington, both in New York State. The submission makes clear
that these “Interested Parties” are not submitters. Submission at ii. In its 15 July 2003
determination, the Secretariat concluded that, in view of the Article 45(1) definition
of “non-governmental organization,” “the two towns and the three attorneys gen-
eral, who joined the submission in their capacities as attorneys general, are not
non-governmental organizations or persons within the meaning of Article 14.”
SEM-03-001, Determination under Article 14(1) (15 July 2003).
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that Canada is failing to effectively enforce the Canadian Environmental
Protection Act and the federal Fisheries Act against Ontario Power Gener-
ation’s (OPG’s) coal-fired power plants. The revised submission focuses
primarily on OPG’s Nanticoke, Lambton and Lakeview generating sta-
tions, but the submission encompasses all six of OPG’s fossil fuel pow-
ered facilities.

The Submitters assert that emissions of mercury, sulfur dioxide
and nitrogen oxides from OPG’s coal-powered facilities pollute the air
and water downwind, in eastern Canada and northeastern United
States. They assert that Canada is failing to effectively enforce sections
166 and 176 of the Canadian Environmental Protection Act, 1999
(CEPA), which, they claim, obligate the Minister of the Environment to
take action to address Canadian sources of pollution that he has reason
to believe are causing air or water pollution in the United States. They
also assert that Canada is failing to effectively enforce section 36(3) of the
Fisheries Act in connection with the OPG facilities. Section 36(3) prohibits
the deposit of a deleterious substance into water frequented by fish or in
any place under any conditions where the substance or another deleteri-
ous substance may enter water frequented by fish.

The Submitters attach portions of a 2001 report indicating that
OPG’s six fossil fuel fired facilities generate 14.7 % of the nitrogen oxides
(NOx), 23.7 % of the sulfur dioxide (502) and 22.6 % of the mercury emit-
ted in Ontario.2 The revised submission describes the transport of emis-
sions of sulfur dioxide and nitrogen oxides and their deposition as acidic
precipitation and asserts that the prevailing westerly winds in North
America transport OPG’s emissions of these substances to Quebec, the
Maritime Provinces, New York, Connecticut, Rhode Island and other
New England states. The revised submission cites (and attaches portions
of) studies indicating that Ontario is the source of 23 % of the sulfur
deposition on Whiteface Mountain in New York State’s Adirondack
Mountains and 22 % of the sulfur deposition in the western
Adirondacks.3 The revised submission also provides information
regarding the adverse environmental and human health impacts that
they claim result from the downwind deposition of OPG’s mercury, sul-
fur dioxide and nitrogen oxides emissions in eastern Canada and north-
eastern United States. The Submitters claim that they or their members
are directly and personally affected by the harm described in the revised
submission and that natural resources that they use have been degraded
in recreational and other value.4

2. Revised submission at 5, Appendix C.
3. Revised submission at 7, Appendix C.
4. Revised submission at 14-15.
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The revised submission describes the efforts of some of the Submit-
ters to communicate to the Canadian Minister of the Environment and
others their concerns regarding the alleged downwind impacts of OPG’s
air emissions. The Submitters claim that “Canada has responded to
these communications by promising attention to the matter butby doing
little about it.”5 They contend that “[t]he only concrete changes at the
OPG plants discussed by Canada have been the installation of pollution
control equipment on certain units to reduce NOx emissions in an effort
to meet obligations under the 2000 Ozone Annex to the Canada-United
States Air Quality Agreement.”6

The only new information in the revised submission concerns the
pursuit of private remedies available under Canadian law in regard to
the matters addressed in the submission. The Submitters claim that
“[t]here are no realistic private remedies available and such avenues for
redress that may be available have been pursued by Submitters and oth-
ers without success.””

III. SUMMARY OF CANADA'’S RESPONSE

Inits response, Canada affirms that it is concerned about the harm-
ful effects of NOx, SO2 and mercury emissions from OPG’s Nanticoke,
Lambton and Lakeview Generating Stations on human health and the
environment, including on fish and fish habitat.8 Canada asserts that it
has been working cooperatively with the Government of Ontario for
many years to ensure that these atmospheric emissions are reduced in a
timely fashion, taking into account economic and competitive consider-
ations vis-a-vis the United States.?

Canada explains that under a 1998 Canada-Wide Accord on Envi-
ronmental Harmonization (Harmonization Accord), the federal govern-
ment and the provinces work together to develop strategies to address
environmental issues, and they agree on the development of Can-
ada-Wide Standards (CWS) for emissions of specific pollutants.10 Can-
ada explains that the Harmonization Accord is used to determine the
order of government “best situated” to effectively address the environ-
mental concern in question.!! However, if that government is unable to

Revised submission at 13.
Ibid.

Revised submission at 12.
Response at 6, 15.
Response at 15.

Response at 5.

Ibid.
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fulfill its obligations, the concerned governments will develop an alter-
native plan. The response indicates that federal, provincial and territo-
rial jurisdictions are all accountable for achieving CWS targets and
reporting publicly on their progress.12 Canada states that in the case of
stationary sources of emissions, such as OPG’s facilities, Canada’s prac-
tice is to pursue a multilevel and consensus-based approach when set-
ting expectations, such as a CWS.13

Canada states that s. 176 of CEPA 1999, which addresses interna-
tional water pollution, does not apply to a situation where airborne pol-
lutants blow over international borders and ultimately descend into
water.14 Inregard to s. 166 of CEPA 1999, which addresses international
air pollution, Canada outlines federal and provincial actions designed to
limit emissions of the pollutants identified by the Submitters at OPG’s
facilities.15

Canada explains that NOx emissions from OPG facilities are being
addressed under the Ozone Annex to the Canada-U.S. Air Quality Agree-
ment (December 2000) and the Canada-wide Acid Rain Strategy for Post-
2000. Under the Ozone Annex, Canada has agreed to a 39-kilotonne cap,
by 2007, on NOx emissions from fossil-fuel electric power generation
facilities located within a specific area of Ontario.l6 Canada describes
steps that Ontario has taken, including a commitment to phase out coal
use at the Lakeview Generating Station by 2005 and adoption of Regula-
tion 397/01, which establishes a series of decreasing caps for NOx for the
electricity sector using a hybrid cap-and-trade system.l” Canada states
that under the regulation, emissions trading could prevent attainment of
the 39-kilotonne cap and expresses its belief that “the province-wide
application of the cap and the flexibility provisions that allow allow-
ances to be purchased from uncapped sources and/or from the U.S.
would be inappropriate.”18 Canada is working with the new Ontario
provincial government under subparagraph 166(1)(b) of CEPA 1999
to determine whether the province can use its laws to meet the
39-kilotonne cap.!® If not, Canada will consider appropriate action
under federal law.20 Under the Acid Rain Strategy, Canada is funding

12. Response at 6.

13.  Ibid.
14. Response at 7.
15. Ibid.

16. Response at 8.
17. Response at 8-9.
18. Response at 9.
19. Ibid.

20. Ibid.
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nitrogen research which will provide a science basis for determining
whether further action on NOx may be required.2!

As regards SO2, Canada asserts that it has cut emissions by more
than 45 % since 1980.22 Under the Acid Rain Strategy, Ontario announced
in January 2000 a provincial SO2 reduction target of 50 % by 2015.23 To
reach this target, Ontario is phasing out the use of coal at the Lakeview
Generating Station by 2005, eliminating SO2 emissions there, and is
implementing emission caps intended to reduce SO2 emissions from fos-
sil fuel burning power plants by 25 % by 2007.24 In light of Ontario’s
actions, Canada asserts that there is no indication that action by the fed-
eral government is warranted.2

Asregards mercury, Canada asserts that a CWS on mercury emis-
sions originating from the electric power generation sector will be devel-
oped by 2005 and is expected to be implemented by 2010.26 Canada
affirms that the federal and provincial governments have also commit-
ted to explore the national capture of mercury from coal burned in the
range of 60-90 %, based on current and emerging technology.2” The
phase-out of coal-burning at the Lakeview Generating Station by 2005
will eliminate one source of mercury emissions.28 Concerning section
36(3) of the Fisheries Act, which prohibits the deposit of deleterious sub-
stances into waters frequented by fish, Canada asserts that there is insuf-
ficient evidence of a causal link between mercury emissions originating
from OPG'’s facilities and the mercury found in fish-bearing waters.2
Consequently, Environment Canada is working on an inspection pro-
gram in Ontario that will include the “complex and difficult task” of
sampling and tracking the fate of mercury emissions from OPG’s facili-
ties.30 Canada notes that OPG’s Nanticoke facility reported a discharge
of one kilogram of mercury into water in 2001, and states that at this
time, the Government of Canada is focusing its efforts on Nanticoke’s
atmospheric releases of mercury, which in 2001 were 226 times greater
than its reported mercury discharge into water.3!

21. Response at 10.

22. Ibid.
23. Response at 12.
24. Ibid.
25. Ibid.
26. Ibid.
27. Ibid.

28. Response at 13.
29. Response at 13-14.
30. Response at 14.
31. Ibid.
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IV. ANALYSIS

The revised submission focuses on the impacts of long-range depo-
sition of air pollutants from coal-fired power plants, issues that have
long challenged governments in North America, both domestically and,
in regard to transboundary movement of those pollutants, in the inter-
national domain. For example, Canada’s response mentions programs
that have been in place, and the progress made, since 1985 in both Can-
ada and the United States to address acid rain caused in part by emis-
sions from coal-fired power plants.32 The revised submission suggests
that emissions from OPG’s coal-fired power plants are an obstacle to
Canada meeting its commitments under an international agreement
with the United States, and it presents substantial information on the
potential effects of OPG’s coal-fired power plant emissions on human
health and the environment.

The revised submission approaches these issues through the lens
of specific provisions of law that the Submitters claim Canada is failing
to effectively enforce in regard to OPG’s coal-fired power plants. In
regard to the transboundary movement of power plant emissions and
Canada’s commitments under an international agreement with the
United States, the Submitters assert that the federal government is not
fulfilling its obligations under Sections 166 and 176 of CEPA 1999. In
regard to potential effects in Eastern Canada of emissions from OPG'’s
coal-fired power plants, the Submitters assert that Canada is failing to
enforce section 36(3) of the Fisheries Act to address air emissions from
OPG’s facilities that eventually are deposited into fish-bearing waters
downwind. As explained below, the Secretariat has determined that nei-
ther set of assertions warrants the development of a factual record.

A. Assertions regarding CEPA 1999

CEPA ss. 166 and 176 both provide that the Environment Minister
shall take certain prescribed action if the Environment Minister and the
Health Minister have reason to believe that a substance released from a
Canadian source into the air or water creates, or may reasonably be
anticipated to create, air or water pollution either (1) in a foreign country
that provides substantially the same rights to Canada as Canada pro-
vides in ss. 166 and 176 or (2) that violates or is likely to violate an inter-
national agreement on prevention, control or correction of pollution.33
In regard to alleged non-federal sources of pollution such as OPG, the

32. Response at 10-11.
33. See CEPA ss. 166 and 176.
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ministerial action that ss. 166 and 176 contemplate is, first, consultation
with the relevant non-federal government to determine whether that
government can address the transboundary pollution and, second, if
the non-federal government cannot or does not take action, either the
publication of a notice requiring preparation and implementation of a
pollution prevention plan under CEPA s. 56(1) or recommendation of
regulations to the Governor in Council regarding the pollution. The Act
does not establish time limits within which Environment Canada must
initiate or conclude consultations with the relevant non-federal govern-
ment or take action where the non-federal government cannot or does
not take action.

Canada takes the position that s. 176 does not apply to airborne
pollutants that blow over international borders and ultimately descend
into water. In view of this position,34and because the revised submission
focuses on OPG’s air emissions, the Secretariat focuses its analysis solely
on the Submitters’ assertions regarding s. 166. Section 166 states in full:

Determination of international air pollution

(1) Subject to subsection (4), the Minister shall act under subsections (2)
and (3) only if the Ministers [of Environment and of Health] have reason to
believe that a substance released from a source in Canada into the air cre-
ates, or may reasonably be anticipated to contribute to

() air pollution in a country other than Canada; or

(b) air pollution that violates, or is likely to violate, an international
agreement binding on Canada in relation to the prevention, control
or correction of pollution.

Consultation with other governments

(2) If the source referred to in subsection (1) is not a federal source, the Min-
ister shall

34. Section 176 applies where the Ministers of Environment and of Health have reason
to believe that a substance released from a source in Canada into water creates, or
may reasonably be anticipated to create, water pollution in another country or
water pollution that violates, or is likely to violate, an international agreement
binding on Canada in relation to the prevention, control or correction of pollution.
CEPA 1999, s. 176(1). The Secretariat found no judicial opinions discussing the
scope of s. 176. Because the revised submission deals only with air emissions and
neither it nor the response presents an issue regarding interpretation of s. 166, the
Secretariat sees no reason to discuss in detail legal interpretations that might differ
from Canada’s interpretation of s. 176.
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(2) consult with the government responsible for the area in which
the source is situated to determine whether that government can
prevent, control or correct the air pollution under its laws; and

(b) if the government referred to in paragraph (a) can prevent, con-
trol or correct the air pollution, offer it an opportunity to do so.

Ministerial action

(3) If the source referred to in subsection (1) is a federal source or if the gov-
ernment referred to in paragraph (2)(a) cannot prevent, control or correct
the air pollution under its laws or does not do so, the Minister shall take at
least one of the following courses of action:

(a) on approval by the Governor in Council, publish a notice under
subsection 56(1); or,

(b) recommend regulations to the Governor in Council for the pur-
pose of preventing, controlling or correcting the air pollution.

Reciprocity with other country

(4) If the air pollution referred to in paragraph (1)(a) is in a country where
Canada does not have substantially the same rights with respect to the
prevention, control or correction of air pollution as that country has under
this Division, the Minister shall decide whether to act under subsections
(2) and (3) or to take no action at all.

Other factors

(5) When recommending regulations under paragraph (3)(b), the Minister
shall take into account comments made under subsection 168(2), notices of
objection filed under subjection 332(2) and any report of a board of review
submitted under subsection 340(1).

The Submitters” assertions regarding s. 166 are similar to those
found in the Great Lakes submission (SEM-98-003), for which the Secre-
tariat concluded a factual record was not warranted for claims that the
United States was failing to effectively enforce section 115 of the federal
Clean Air Act.35 Section 115 of the Clean Air Act provides Canada with
substantially the same rights as s. 166 of CEPA affords the United States,
in that it requires the U.S. Environmental Protection Agency to take
action where it has reason to believe that air pollution from a United

35. SEM-98-003 (Great Lakes), Article 15(1) Determination (5 October 2001).
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States source harms the environment or human health in a foreign coun-
try. In Great Lakes, the Secretariat reasoned as follows in deciding
against recommending a factual record:

As courts in the United States have noted, EPA’s flexibility regarding
when, whether and how to implement §115 is very broad, and determin -
ing whether the factual circumstances warranting an endangerment find-
ing exist is very complicated in general. Based on the submission and the
response, it appears that it would be especially complicated to make such
a finding regarding any endangerment in Canada due to mercury and
dioxin emissions in the United States. Whether the United States is effec-
tively enforcing §115 is intricately tied in this case to the broad scope of the
EPA’s discretion under that provision, and whether a factual record is
warranted must be viewed in light of the complex, dynamic and improv-
ing situation described in the United States’ responses. Relevant as well is
the lack of any indication in the submission or in the materials the United
States has provided of any significant noncompliance with emissions reg-
ulations applicable to the incinerators at issue in this submission.

In light of these considerations, the Secretariat finds that the submission
and the response do not leave open a central question regarding whether
the United States is ineffectively addressing an ongoing environmental
violation under §115 or exercising its discretion in a manner legally con-
trary to §115. 36

Canada states that in regard to NOx emissions, Environment Can-
ada currently “is working under subparagraph 166(1)(b) of CEPA 1999
with the Government of Ontario to determine whether the province can
prevent, control or correct NOx emissions under its laws, in order to
meet the 39-kilotonne cap set out in the Ozone Annex.”37 Canada notes its
concern that the cap-and-trade approach of the previous Ontario gov-
ernment risked non-attainment of the 39-kilotonne cap, but states that it
is “looking forward to seeing a revised NOx plan from the province” that
reflects Canada’s commitment to the 39-kilotonne cap.38 In these circum-
stances, Canada’s response indicates that Ontario may be able to takes
steps that ensure the 2007 cap commitment will be met, making action
under federal law unnecessary.? In light of Ontario’s SO2 emission
reduction target of 50 % by 2015, with a 25 % reduction anticipated by
2007 through implementation of Ontario Regulation 397/01, Canada
indicates that no federal action is warranted at this time in regard to
SO2 emissions. Regarding mercury emissions, Canada points to the

36. Cite to Great Lakes
37. Response at 9.

38. Responseat?7,9.
39. Response at 9.
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development of a CWS by “2005 to reduce mercury emissions from the
coal-fired electric power generation sector by 2010.”40

In addition to these targets, Canada points out that coal use at the
Lakeview Generating Station will be phased out by 2005, resulting in
elimination of all coal-related emissions from that source. The Secretar-
iat also is aware of numerous press reports of OPG’s recent announce-
ment that, consistent with the announced policy of the Ontario
government elected in October 2003, it will close five coal-fired power
plants in Ontario within four years, including the three on which the
submission focuses.4! These press accounts, issued after Canada filed
its response, indicate that OPG wrote off $473 million as a one-time
accounting cost to reflect the loss of future revenues from those plants.

Like section 115 of the Clean Air Act, which was at issue in the
Great Lakes submission, s. 166 of CEPA 1999 appears to provide a con-
siderable degree of discretion to the Environment Minister. The Submit-
ters essentially assert that Environment Canada is failing to exercise its
discretion as required, in that it is not taking the actions that are contem-
plated under s. 166, namely (1) consulting with Ontario and, if the prov-
ince can prevent, control or correct the air pollution, providing it an
opportunity to do so; (2) publishing a notice (on approval of the Gover-
nor in Council) requiring OPG to prepare and implement a pollution
prevention plan; or (3) recommending regulations to the Governor in
Council. Yet, the Act prescribes neither the time nor the manner in which
the Minister must take these actions. Notably, nothing in the Act indi-
cates that Canada has a clear obligation to require a pollution prevention
plan or recommend regulations notwithstanding Ontario’s adoption
of emissions reduction targets (for NOx and SO2), federal-provincial

40. Response at 12.

41. SeeR.Mackie, “Ontario’s five coal-fired plants to shut down within four years,” The
Globe and Mail, 17 March 2004 (viewed on the internet at http:/ /www.theglobeand
mail.com/servlet/ArticleNews/TPPrint/LAC/20040317/HYDRO17/TPNational
(17 April 2004); Reuters, “Ontario vows to shut coal plants, critics wary,” Forbes.
com, 17 March 2004, viewed on the internet at http://www.forbes.com /busi-
ness/energy/newswire/2004/03 /17 /rtr1302622.html (15 April 2004); “Plant clo-
sure report alarms Nanticoke,” The Toronto Star, 17 March 2004, viewed on the
internet at http://www.thestar.com/NASApp/cs/ContentServer?pagename=
thestar/Layout/Article PrintFriendly&c=Article&cid=1079564621228&call
pageid=968256289824 (15 April 2004); “Ontario Power Generation reports 2003
earnings,” CNW Telbec, 16 March 2004, viewed on the internet at http://www.
cnw.ca/fr/releases/archive/March2004/16/c0843.html (15 April 2004); “Ontario
braces for big changes to energy market,” CTV.ca, 18 March 2004, viewed on the
internet at http://www.ctv.ca/servlet/ArticleNews/print/CTVNews /10795439
73373 74953173 /?hub=TopStories&subhub=PrintStory&articleURL=http:
www.ctv.ca/servlet/ArticleNews/story /CTVNews /1079543973373 74953173/?

hub=TopStories (15 April 2004).
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efforts to establish a relevant CWS (for mercury), and the announced
elimination of the pollution sources at issue, even if the actual elimina-
tion of those sources faces a degree of uncertainty. In fact, s. 166(2)(b)
states that “if the government referred to in paragraph (a) [in this case,
the Ontario government] can prevent, control or correct the air pollu-
tion”, the federal government “shall offer it an opportunity to do so.”
The response indicates that Canada is currently providing Ontario this
opportunity.

The information before the Secretariat regarding both emission
reduction targets and concrete actions, together with reports of the
planned closure of some or all of OPG’s coal-fired power plants, indi-
cates a dynamic and improving situation in regard to the transboundary
pollution of concern to the Submitters, similar to the situation presented
in the Great Lakes submission. While the passage of time without any
progress on the part of Ontario or the federal Environment Minister
may, in the future, raise a question regarding the application of s. 166 in
this context, the Secretariat cannot, at this time, identify a central ques-
tion regarding the Environment Minister’s exercise of the discretion
given him in s. 166 of CEPA that would warrant preparation of a factual
record.

B. Assertions regarding s. 36(3) of the Fisheries Act

The Submitters” assertions regarding s. 36(3) appear to suggest an
untested application of the provision to air emissions that eventually are
deposited into water frequented by fish. Nonetheless, by conducting an
inspection of OPG’s mercury emissions under the Fisheries Act, Canada
indicates that OPG’s emissions might be considered “a deposit of a dele-
terious substance . . . under [] conditions where the deleterious sub-
stance or any other deleterious substance that results from the deposit of
the deleterious substance may enter [water frequented by fish]” within
the meaning of s. 36(3). However, Canada also points out the complexity
of tracking air emissions to establish the causal source-receptor link
between OPG’s emissions and specific fish-bearing waters downwind,
as well as the need to establish the elements of an offense under s. 36(3)
beyond a reasonable doubt. Canada explains as follows:

The task of measuring mercury emissions in stack gases is difficult and the
scientific techniques are quite complicated. Specialized equipment based
on a unique determination of the circumstances is required. Due to these
complications, and thus high costs, stack sampling programs are usually
carried out once a year or once every few years. As a result data on long
term monitoring of emission is very scarce.
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The atmospheric modelling of emissions and the attempt to determine
their ultimate fate is even more difficult. First, as described above, the data
is scarce; and second, there is not full scientific understanding of atmo-
spheric pathways and chemical interactions with mercury in the atmo-
sphere. This science is in its infancy and is the subject of much study and
debate in the scientific community. There are currently no comprehensive
models available that can deal with the mercury emissions from these
stacks.42

In view of the apparently unprecedented nature of the application
of s. 36(3) to air emissions that are eventually deposited into waters fre-
quented by fish, Canada’s inspection of OPG’s mercury emissions with
a view to considering whether action is warranted under s. 36(3) is a
significant step. Because Canada is early in the process of addressing
the complexities inherent in undertaking the sampling and studies
involved, and noting as well the announced closing of some or all of
OPG’s coal-fired facilities, the Secretariat has concluded that a factual
record at this early stage in Canada’s possible pursuit of s. 36(3) charges
would be of limited value.

IV. DETERMINATION

For the foregoing reasons, the Secretariat considers that the revised
submission, SEM-03-001 (Ontario Power Generation), does not warrant
developing a factual record and pursuant to section 9.6 of the Guidelines
hereby notifies the Submitters and the Council of its reasons and that the
process is terminated with respect to the submission.

Respectfully submitted,

Secretariat of the Commission for Environmental Cooperation

per:  William V. Kennedy
Executive Director

cc: Norine Smith, Environment Canada
José Manuel Bulds, SEMARNAT
Judith E. Ayres, US-EPA
Submitters

42. Response at 14.
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I. INTRODUCCION

Con fecha 14 de mayo de 2003, el Sr. Alfonso Ciprés Villarreal pre-
sento al Secretariado de la Comision para la Cooperacién Ambiental (“el
Secretariado”) una peticién en conformidad con los Articulos 14 y 15 del
Acuerdo de Cooperacion Ambiental de América del Norte (“ACAAN" o “el
Acuerdo”) anombre de las organizaciones sin vinculacién gubernamen-
tal y personas arriba mencionadas (“los Peticionarios”). La peticién ase-
vera, entre otras cosas, que México esta incurriendo en omisiones en la
aplicacion efectiva de su legislaciéon ambiental respecto de la autoriza-
cién en materia de impacto ambiental (AIA) de un proyecto de muelle en
la Riviera Maya, en Quintana Roo (“el Proyecto”). Segtin el ACAAN, el
Secretariado podra examinar las peticiones que cumplan con los requisi-
tos establecidos en el articulo 14(1). El Secretariado ha determinado que
esta peticién no cumple con uno de los requisitos del articulo 14(1) para
suexamen en este proceso, y en este documento expone las razones de su
determinacién.

II. RESUMEN DE LA PETICION

Los Peticionarios alegan “violaciones legales e irregularidades en
el proceso de otorgamiento de permisos del ‘Home Port Xcaret’,” obra
que, afirman, “afectard irreparablemente y destruird los recursos natu-
rales y los ecosistemas coralinos, poniendo en grave peligro de extincién
una infinidad de especies marinas.1” Aseveran que la AIA del Proyecto
viola el articulo 34 de la Ley General del Equilibrio Ecoldgicoy la Proteccién al
Ambiente (“la LGEEPA”), asi como los articulos 37, 38 y 40 a 43 de su
Reglamento en materia de Impacto Ambiental (“el Reglamento”), ya
que, segln sus afirmaciones, se omitié cumplir con la obligacién de
poner a disposicién del ptiblico cierta informacién respecto del Proyecto
y llevar a cabo una consulta o reunién ptblica de informacién.2 Los Peti-
cionarios aseveran ademds que el Proyecto afectara colonias de coral
protegidas y que el promovente omiti6 tramitar la AIA ante la Secretaria
de Desarrollo y Medio Ambiente del Estado de Quintana Roo.3 La peti-
cién se acompania de un video mostrando vida marina y un sistema arre-
cifal a proximidad de donde se ubicara el Proyecto, y de numerosos
articulos de periédicos.

Ademas de las afirmaciones mencionadas arriba, la peticién ase-
vera que hubo irregularidades en el proceso para la solicitud y el

1. Pagina 1 de la peticion.
2. Pégina 2 de la peticién.
3. Ibid.
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otorgamiento del titulo de concesién para el Proyecto por la Secretaria
de Comunicaciones y Transportes. Segtn los Peticionarios: (i) Grupo
Xcaret y Carnival Corporation omitieron notificar su concentracion a la
Comisién Nacional de Competencia de acuerdo con los articulos 16, 18,
20 y 21 de la Ley Federal de Competencia Econémica;* (ii) el Proyecto fue
calificado como “de uso particular” cuando se trata mas bien de una
terminal portuaria de altura para “cruceros de uso ptblico,” haciendo
necesario, de acuerdo con el articulo 24 de la Ley de Puertos, convocar a
concurso publico o alicitacién el otorgamiento del titulo de concesion;5 y
(iii) el Proyecto se ubicara en una zona de monumentos arqueolégicos, y
el promovente ha omitido obtener un decreto autorizando el cambio de
uso del suelo u otras autorizaciones de acuerdo con la Ley Federal sobre
Monumentos y Zonas Arqueoldgicos, Artisticos e Histéricos, cuyo articulo 27
dispone que monumentos arqueolégicos son propriedad de la Nacién,
inalienables e imprescriptibles.

IIIL. ANA,LISIS DE LA PETICION CONFORME AL
ARTICULO 14(1) DEL ACAAN

El articulo 14(1) del Acuerdo establece que:

El Secretariado podra examinar peticiones de cualquier persona u organi-
zacién sin vinculacién gubernamental que asevere que una Parte esta
incurriendo en omisiones en la aplicacién efectiva de su legislacién
ambiental, si el Secretariado juzga que la peticiéon:

(a) se presenta por escrito en un idioma designado por esa Parte en una
notificacién al Secretariado;

(b) identifica claramente ala persona u organizacién que presenta la peti-
cion;

(c) proporciona informacién suficiente que permita al Secretariado revi-
sarla, e incluyendo las pruebas documentales que puedan susten-
tarla;

(d) parece encaminada a promover la aplicacién de la ley y no a hostigar
una industria;

(e) sefiala que el asunto ha sido comunicado por escrito a las autoridades
pertinentes de la Parte y, si la hay, la respuesta de la Parte; y

4. Pégina 3 de la peticién.
5. Ibid.
6. Paginas 5-6 de la peticion.
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(f) lapresenta una persona u organizacién que reside o esta establecida
en territorio de una Parte.

Sibien el articulo 14(1) no pretende colocar una gran carga para los
peticionarios, en esta etapa se requiere al menos de cierta revisiéon inicial
para verificar que la peticién cumple con estos requisitos.” Por lo tanto, el
Secretariado examiné la peticiéon en cuestién con tal perspectiva en
mente.

La primera cuestion es si la peticién “asevera que una Parte esta
incurriendo en omisiones en la aplicacion efectiva de su legislacién
ambiental”. El Secretariado determiné que algunas de las aseveraciones
de la peticion si satisfacen este requisito umbral, mientras otras no, por
las siguientes razones.

La primera serie de aseveraciones en la peticion se relaciona a la
AIA del Proyecto.8 El Secretariado determiné que estas aseveraciones
satisfacen el requisito umbral del articulo 14(1) del ACAAN. Los Peticio-
narios afirman que “la autorizacién del proyecto viola lo dispuesto por
el articulo 34 de la LGEEPA” porqué se emiti6 sin que se hubiese cum-
plido, segtin los Peticionarios, con disposiciones del articulo 34 de la
LGEEPA y del Reglamento que establecen reglas para la publicacién de
informacioén y la posibilidad de reuniones y consultas ptblicas respecto
de proyectos propuestos. La LGEEPA y el Reglamento son “legislacién
ambiental” para efectos del ACAAN, porque su propoésito principal esla
proteccién del ambiente.9

7. En este sentido, véanse (SEM-97-005/ Animal Alliance of Canada, et al) Determina-
cién conforme al articulo 14(1) (26 de mayo de 1998); y (SEM-98-003 / Department of
the Planet Earth, et al) Determinacién conforme a los articulos 14(1) y (2) respecto de
la version revisada de la peticién (8 de septiembre de 1999).

8. Pagina 2 de la peticién.

9. Elarticulo 45(2) del ACAAN establece:

Para los efectos del Articulo 14(1) y la Quinta Parte:
(a) 1egislacién ambiental” significa cualquier ley o reglamento de una Parte, o sus
disposiciones, cuyo propésito principal sea la proteccién del medio ambiente, o la
prevencién de un peligro contra la vida o la salud humana, a través de:
(i) la prevencion, el abatimiento o el control de una fuga, descarga, o emisién de
contaminantes ambientales,
(ii) el control de quimicos, sustancias, materiales o desechos peligrosos o toxicos, y
la diseminacién de informacién relacionada con ello; o
(iii) la proteccion dela flora y fauna silvestres, incluso especies en peligro de extin-
cién, su habitat, y las dreas naturales protegidas en territorio de la Parte, pero no
incluye cualquier ley o reglamento, ni sus disposiciones, directamente relaciona-
dos con la seguridad e higiene del trabajador.
(b) Para mayor certidumbre, el término “legislacién ambiental” no incluye ninguna
ley ni reglamento, ni sus disposiciones, cuyo propésito principal sea la administra-
cién de la recoleccion, extraccion o explotacion de recursos naturales con fines
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Por lo que se relaciona a las aseveraciones de los Peticionarios en
torno al otorgamiento del titulo de concesién para el Proyecto, el Secreta-
riado determiné que estas aseveraciones no cumplen con el requisito
umbral del articulo 14(1) del ACAAN. Los Peticionarios aseveran que la
Secretaria de Comunicaciones y Transportes emiti6 el titulo de conce-
sion para el Proyecto a pesar de presuntas violaciones del articulo 24 de
la Ley de Puertos, de los articulos 16, 18,20 y 21 de la Ley Federal de Compe-
tencia Econdmica, y del articulo 27 de la Ley Federal sobre Monumentos y
Zonas Arqueoldgicos, Artisticos e Historicos. No se trata de aseveraciones
respecto de la falta en la aplicacion efectiva de legislaciéon ambiental,
dado que ninguna de estas disposiciones tiene como propésito principal
“la proteccién del medio ambiente, o la prevencién de un peligro contra
la vida o la salud humana” conforme al articulo 45(2) del ACAAN. En
consecuencia, el Secretariado estd impedido para examinar estas aseve-
raciones en este proceso.10

En cuanto a los seis requisitos listados en el articulo 14(1), el Secre-
tariado determiné que la peticién satisface los requisitos establecidos en
los incisos a), b), d), ) y f) del articulo 14(1), por las siguientes razones.
En cuento al inciso a), la peticién se presento por escrito en espafiol, que
es el idioma designado por México.11 Respecto de los incisos b) y f), la
peticién identifica claramente a las personas u organizaciones que la
presentan, y se trata de personas y organizaciones que residen o estan
establecidas en el territorio de la Parte mexicana.1? En lo que se relaciona
alinciso d), la peticion parece encaminada a promover la aplicacién dela
ley y no a hostigar una industria: los Peticionarios son representantes de
movimientos ecologistas, académicos, y un miembro de la comunidad
donde se ubicara el Proyecto, por lo que al parecer, no son competidores
que podrian beneficiarse econdmicamente con la peticiéon. Ademas, sus
afirmaciones se centran en la autorizaciéon del Proyecto por la Secretaria
de Medio Ambiente y Recursos Naturales (“la Semarnat”) y no en el

comerciales, ni la recoleccion o extraccion de recursos naturales con propdsitos de
subsistencia o por poblaciones indigenas.

(c) El propésito principal de una disposicion legislativa o reglamentaria en particu-
lar, para efectos de los incisos (a) y (b) se determinara por su propésito principal y
no por el de la ley o del reglamento del que forma parte.

10. Aun cuando el Secretariado no se rige por el principio de stare decisis, en ocasiones
anteriores, al examinar otras determinaciones, ha sefialado que las disposiciones
citadas deben satisfacer la definicién de legislacién ambiental. Véanse las determi-
naciones del Secretariado, conforme al articulo 14(1) del ACAAN, para las siguien-
tes peticiones: SEM-98-001/Instituto de Derecho Ambiental etal. (13 de septiembre
de 1999), SEM-98-002/Héctor Gregorio Ortiz Martinez (18 de marzo de 1999) y
SEM-97-005/ Animal Alliance of Canada, et al. (26 de mayo de 1998).

11. Véanse el articulo 14(1)(a) del ACAAN y la seccién 3.2 de las Directrices.

12. Véanse los articulos (14)(1)(b) y (f) del ACAAN.
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cumplimiento de una compafifa o negocio en particular. Los Peticiona-
rios alegan que no se cumplié con disposiciones de la LGEEPA sobre la
participacién publica y el derecho a la informacién en el contexto del
otorgamiento de la AIA para el Proyecto, por lo que la peticiéon no parece
intrascendente. En cuanto al inciso e), la peticién sefiala que el asunto ha
sido comunicado por escrito a las autoridades, ya que alude a un recurso
de revision interpuesto ante la Semarnat que fue rechazado por falta de
interés juridico, y menciona que “actualmente el asunto se ventila en el
Tribunal Fiscal Federal del Poder Judicial.”

Sin embargo, el Secretariado juzga que la peticién no satisface el
requisito del inciso c) del articulo 14(1) del ACAAN porque no contiene
informacioén suficiente para analizarla. De acuerdo con este inciso y la
seccién 5.3 de las Directrices, una peticion debera contener una relacién
sucinta de los hechos en que se funden las aseveraciones de los Peticio-
narios, y deberad proporcionar informacién suficiente que permita al
Secretariado examinarla, incluidas las pruebas documentales que pue-
dan sustentar la peticién. Las secciones 5.5 y 5.6 de las Directrices sefia-
lan al respecto, que el Peticionario debera adjuntar con la peticién copias
de cualquier correspondencia pertinente con las autoridades pertinen-
tes, y que la peticién deberia abordar los factores a ser considerados por
el Secretariado conforme al articulo 14(2) del ACAAN.

La peticién no contiene detalles respecto de la presunta falta en la
aplicacion efectiva del articulo 34 de la LGEEPA en relacién con el Pro-
yecto, por ejemplo, sobre sila Semarnat recibi6 alguna solicitud para lle-
var a cabo una consulta publica respecto del Proyecto. La peticién
tampoco aborda los siguientes factores que orientan al Secretariado para
decidir si amerita solicitar una respuesta de la Parte de acuerdo con el
articulo 14(2): la cuestion del dafio [a los Peticionarios]; si el estudio ulte-
rior de los asuntos planteados en la peticién contribuiria a alcanzar las
metas del ACAAN; y la medida en que la peticién se base exclusiva-
mente en noticias de los medios de comunicacién. La peticién se acom-
pafa de un video mostrando vida marina y un sistema arrecifal proximo
al sitio propuesto para el Proyecto, y de numerosos articulos de periédi-
cos. Sin embargo, no se acompafia de copias de cualquier corresponden-
cia pertinente con las autoridades o de otra informacién pertinente,
como por ejemplo una copia de la AIA o del recurso de revisién mencio-
nado en la peticion.

Habiendo revisado la peticion de conformidad con el articulo
14(1), el Secretariado determiné que la peticién no satisface todos los
requisitos en él establecidos, por las razones arriba descritas.
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IV. DETERMINACION DEL SECRETARIADO

El Secretariado ha revisado la peticién en conformidad con el
articulo 14(1) del ACAAN y considera que no cumple con todos los
requisitos alli establecidos, porque no contiene suficiente informacién
que permita al Secretariado revisar la peticion.

En cumplimiento de lo dispuesto por el apartado 6.1 de las Direc-
trices, este Secretariado notifica al Peticionario que no procedera a exa-
minar la peticiéon. No obstante, de acuerdo con el apartado 6.2 de las
Directrices, el Peticionario cuenta con 30 dias para presentar una peti-
cién que cumpla con los requisitos del articulo 14(1) del ACAAN.

Secretariado de la Comisién para la Cooperacién Ambiental

por:  Victor Shantora
Director Ejecutivo Interino

cc:  Dra. Olga Ojeda, SEMARNAT
Sra. Norine Smith, Environment Canada
Sra. Judith E. Ayres, US-EPA
Sr. Alfonso Ciprés Villarreal
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(Lake Chapala II)
SUBMITTERS: DR. RAQUEL GUTIERREZ NAJERA, ET AL.
PARTY: MEXICO
DATE: 23 May 2003
SUMMARY: The Submitters assert that Mexico is failing to

effectively enforce its environmental law with
respect to the Lerma-Chapala-Santiago-Pacifico
basin. According to the Submitters, this has resul-
ted in serious environmental deterioration and
uneven water distribution in the basin, as well as
the risk that Lake Chapala and its migratory birds
will eventually disappear.

SECRETARIAT DETERMINATIONS:
ART. 14(1)(2) Determination that criteria under Article 14(1)

(19 December 2003) have been met, and that the submission merits
requesting a response from the Party.
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Secretariado de la Comision
para la Cooperaciéon Ambiental

Determinacion del Secretariado en conformidad con los
articulos 14(1) y (2) del Acuerdo de Cooperacién
Ambiental de América del Norte

Num. de peticion:

Peticionaria(os):

Parte:
Fecha de recepcién:

Fecha de la
determinacion:

SEM-03-003 (Lago de Chapala II)

Fundacién Lerma-Chapala-Santiago
Pacifico, A.C.

Sociedad Amigos del Lago de Chapala, A.C.

Instituto de Derecho Ambiental, A.C.

Vecinos de la Comunidad de
Juanacatlén, Jalisco

Comité Pro-Defensa de Arcediano, A.C.

Amigos de la Barranca, A.C.

Ciudadanos por el Medio Ambiente, A.C.

AMCRESP, A.C.

Red Ciudadana, A.C.

Estados Unidos Mexicanos

23 de mayo de 2003

19 de diciembre de 2003

I.  ANTECEDENTES

El 23 de mayo de 2003, la Fundacién Lerma-Chapala-Santiago-
Pacifico, A.C., Sociedad Amigos del Lago de Chapala, A.C., el Instituto
de Derecho Ambiental, A.C., Vecinos de la Comunidad de Juanacatlan,
Jal., Comité Pro-Defensa de Arcediano, A.C., Amigos de la Barranca,
A.C., Ciudadanos por el Medio Ambiente, A.C., Amcresp, A.C. y Red
Ciudadana, A.C. (los “Peticionarios”), presentaron al Secretariado de la
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Comision para la Cooperaciéon Ambiental (el “Secretariado”) una peti-
cién de conformidad con los articulos 14 y 15 del Acuerdo de Cooperacion
Ambiental de América del Norte (el “Acuerdo” o “ACAAN").

Segtin el ACAAN, el Secretariado podra examinar las peticiones
que cumplan con los requisitos establecidos en el articulo 14(1). Si consi-
dera que una peticion cumple con esos requisitos, el Secretariado debe
determinar si la peticién amerita solicitar una respuesta de la Parte. Para
llegar a esta determinacion, el Secretariado se orienta por las considera-
ciones listadas en el articulo 14(2) del ACAAN.

El Secretariado ha determinado que la peticion SEM-03-003 (Lago
de Chapala II) cumple con todos los requisitos establecidos en el articulo
14(1) del ACAAN y que amerita solicitar una respuesta de la Parte con
acuerdo al articulo 14(2), por las razones que se exponen en la seccién I11
de la presente determinacion.

II. RESUMEN DE LA PETICION

Los Peticionarios aseveran que México esta omitiendo aplicar de
manera efectiva su legislacién ambiental! en relacién con la gestién
de los recursos hidricos en la Cuenca Hidrolégica Lerma-Chapala-
Santiago-Pacifico (Region Hidrolégica XII) (“la Cuenca”).2 Afirman que
eso tiene como consecuencia el grave deterioro ambiental y desequili-
brio hidrico de la Cuenca, asi como el riesgo de que el Lago de Chapala 'y
el habitat de aves migratorias que llegan al mismo desaparezcan.? Citan
como ejemplos el estado de contaminacion del rio Santiago,4 al que le
atribuyen graves repercusiones en la salud de los habitantes de Juana-
catlan,’ asi como el bajo nivel del Lago de Chapala,é que segtin los Peti-
cionarios esta poniendo en peligro el habitat del pelicano blanco.”

Segtin afirman los Peticionarios, la Parte no esta garantizando la
participacién ciudadana de una manera efectiva en la politica ambiental

1. Véasela pagina 7 de la peticién: LGEEPA: articulos 1, 2, 5 (fracciones III, IV, X VI, XI,
XIX), 18, 78, 79 (fracciones I, III), 80 (fracciones I, VII), 83, 88 (fracciones I, 11, III), 89,
133, 157, y 161-170; Reglamento de la LGEEPA en Materia de Impacto Ambiental:
articulo 3 (fracciones III-IX); LAN: articulos 1, 2, 3 (fracciones IV, V), 4, 7 (fracciones
11, IV, VIII), 9 (fracciones I, XIII); Reglamento de la LAN: articulo 2 (fracciones 1V, V,
VIII, XII, XIV, XVI-XXV), y Reglamento Interior de la Semarnat: articulo 44.

Pagina 1 de la peticion.

Ibid.

Paginas 7 y 12 de la peticion, y anexo XXV.

Pagina 7 de la peticion.

Pagina 3 de la peticion.

Paginas 6 y 7 de la peticién, y anexo XXIV.

NOOEwN
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respecto de la Cuenca porque, segtin sostienen, todas las iniciativas en
las que participé la sociedad civil, y que son descritas en la Peticién, para
solucionarla problematica de la calidad y cantidad de agua en la Cuenca

[...]no pasaron de eso, de buenas intenciones, y cuyo sinntimero de borra-
dores se encuentran en los archivos tanto del Secretario del Ambiente
como del Director General y Regional de la Comisién Nacional del Agua.8

Los Peticionarios aseveran que, en el caso del rio Santiago, la
Secretaria del Medio Ambiente y Recursos Naturales (“Semarnat”) esta
omitiendo la aplicacion efectiva del articulo 133 de la Ley General del
Equilibrio Ecolégico y la Proteccién al Ambiente (“LGEEPA”) al no realizar
un monitoreo sistemdtico y permanente de la calidad del agua del rio
conel fin de detectar la presencia de contaminantes o exceso de desechos
organicos y aplicar las medidas que procedan.? Alegan que la Semarnat
estd omitiendo aplicar los criterios de aprovechamiento sustentable del
aguay de los ecosistemas acuéticos del articulo 88 de la LGEEPA al per-
mitir la construccién de una presa en la barranca de Huentitan (Presa
Arcediano), en el rio Santiago, para abastecer de agua a la zona metropo-
litana de Guadalajara, a pesar tanto de una declaratoria de proteccién
del gobierno municipal de Guadalajara de 1997 que interdice la
construccion de tal obra, como del grado de contaminacién del rio.10
Afirman:

Luego entonces, la autoridad estd omitiendo estos criterios de manejo de
recursos hidricos, cuando la Autoridad de la Comisién Nacional del Agua
y del estado de Jalisco (CEAS) estan pretendiendo construir una Presa
Arcediano en el Rio Santiago, sin antes restaurar el funcionamiento del
equilibrio ecol6gico del mismo, al margen dela politica ambiental que hoy
en dia esta explicitada en los diversos instrumentos juridicos alusivos a la
Cuenca en comento.!1

Los Peticionarios sostienen que la Comisién Nacional del Agua
(“CNA”) esta delegando en el Consejo de Cuenca las decisiones sobre el
uso y la distribucion del agua en la zona y, por tanto, no esta aplicando
de manera efectiva las disposiciones de la Ley de Aguas Nacionales
(“LAN”) que le confieren la autoridad y la responsabilidad de tomar
decisiones en la materia.l2 Segin los Peticionarios, la Parte esta impi-
diendo la corresponsabilidad de la ciudadania en la proteccion del
ambiente al delegar en el Consejo de Cuenca las decisiones sobre el

8.  Pégina 8 de la peticién.
9. Pagina 12 de la peticién.
10. Pagina 9 de la peticién.
11.  Ibid.

12. Pagina 10 de la peticion.
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manejo y distribuciéon del agua en la Cuenca, y sin embargo considerar
que las decisiones que de dicho Consejo emanen no son sujetas a ser
impugnadas por la ciudadania mediante los recursos de revisién previs-
tos por la LAN.13 Afirman:

Planteada asi nuestra premisa, la CNA, deberfa asumir su Autoridad en
materia de distribucién y aprovechamiento del recurso hidrico en México,
lo que a la fecha ha omitido en virtud de que se ha escudado reiterativa-
mente en el Consejo de Cuenca para evadir la responsabilidad en el marco
de la ley de Aguas Nacionales la aplicacion de la Ley en el aprovecha-
miento y distribucién del agua, tal es el caso de las respuestas dadas a dos
diferentes peticiones realizadas por la Fundacién a efecto de conocer el
acto de autoridad que estaba decidiendo sobre la distribucién del agua y
de la que le corresponderia al Lago de Chapala como se desprende de los
diversos oficios de fechas 26 de Noviembre del 2001, 11 de febrero y 14 de
noviembre del 2002 y 10 de Enero del 2003, escritos a los cuales la CNA
contesta en forma evasiva lavandose las manos y cuando le conviene a
efecto de evadir su responsabilidad, dice que el Consejo de Cuenca no es
autoridad y cuando se le pide el acto de autoridad, dice que se resolvié en
el consejo de cuencas, incumpliendo de manera impune y reiterativa el
contenido del articulo 4, de la Ley Federal del Procedimiento Administra-
tivo de aplicacion supletoria a la Ley de Aguas Nacionales [...]14

Los Peticionarios aseveran que los acuerdos concluidos por el Con-
sejo estan viciados de nulidad: primero, al no respetar la prioridad que la
LAN otorga al uso doméstico del agua y, segundo, al no cumplir con los
requisitos de forma para actos de autoridad sefialados en los articulos 3,
4y 5 dela Ley Federal de Procedimiento Administrativo.15

III. ANALISIS DE LA PETICION CONFORME AL ARTIiCULO 14
DEL ACUERDO

a) El articulo 14(1) del ACAAN

El articulo 14(1) del Acuerdo establece que:

El Secretariado podra examinar peticiones de cualquier persona u organi-
zacién sin vinculacién gubernamental que asevere que una Parte estd
incurriendo en omisiones en la aplicacién efectiva de su legislaciéon
ambiental, si el Secretariado juzga que la peticion:

(a) se presenta por escrito en un idioma designado por esa Parte en una
notificacion al Secretariado;

13. Péaginas 4,5y 13 de la peticién.
14. Péagina 10 de la peticion.
15. Paginas 10 a 12 de la peticion.
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(b) identifica claramente ala persona u organizacién que presenta la peti-
cién;

(c) proporciona informacién suficiente que permita al Secretariado revi-
sarla, e incluyendo las pruebas documentales que puedan susten-
tarla;

(d) parece encaminada a promover la aplicacién de la ley y no a hostigar
una industria;

(e) senala que el asunto ha sido comunicado por escrito a las autoridades
pertinentes de la Parte y, si la hay, la respuesta de la Parte; y

(f) lapresenta una persona u organizacién que reside o estd establecida
en territorio de una Parte.

Para que el Secretariado pueda examinar si la peticién cumple
con los criterios establecidos en los incisos a)-f) del articulo 14(1) del
Acuerdo, la peticién debe satisfacer el requisito umbral del articulo
14(1). Esto lo hace, en el sentido de que la presentan varias organizacio-
nes sin vinculacion gubernamental y asevera que una Parte, México, esta
incurriendo en omisiones en la aplicacién efectiva de su legislacion
ambiental. Sin embargo, no todas las disposiciones legislativas identifi-
cadas por los Peticionarios!6 son disposiciones cuya aplicacién se puede
revisar dentro del procedimiento de peticiones ciudadanas establecido
por los articulos 14 y 15 del ACAAN. A continuacién se hace un analisis
de las disposiciones de referencia para identificar las que guardan con-
gruencia con los términos del encabezado del articulo 14 del ACAAN.

El Secretariado ya determing, al analizar peticiones anteriores, que
aseveraciones en cuanto a omisiones en la aplicaciéon de disposiciones
que establecen derechos procesales de la sociedad civil respecto a asun-
tos ambientales se ajustan a los requisitos del preambulo del articulo
14(1) del ACAAN, debido a que las disposiciones mismas se encuadran
en la definicién de “legislacién ambiental” contenida en el ACAAN.1”

16. Véaselapégina?7delapeticion: LGEEPA:articulos 1, 2,5 (fracciones III, IV, XVI, XI,
XIX), 18,78, 79 (fracciones I, I1I), 80 (fracciones I, VII), 83, 88 (fracciones I, II, I1T), 89,
133,157, y 161-170; Reglamento de la LGEEPA en Materia de Impacto Ambiental:
articulo 3 (fracciones I11-1X); LAN: articulos 1, 2, 3 (fracciones 1V, V), 4, 7 (fracciones
11,1V, VIII), 9 (fracciones I, XIII); Reglamento de la LAN: articulo 2 (fracciones 1V, V,
VIIL, XII, XIV, XVI-XXV), y Reglamento Interior de la Semarnat: articulo 44.

17.  El articulo 45(2) del Acuerdo establece:

Para los efectos del Articulo 14(1) y la Quinta Parte:
(a) “legislacién ambiental” significa cualquier ley o reglamento de una Parte, o sus
disposiciones, cuyo propésito principal sea la proteccién del medio ambiente, o la
prevencién de un peligro contra la vida o la salud humana, a través de:
(i) la prevencion, el abatimiento o el control de una fuga, descarga, o emisioén de
contaminantes ambientales,
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Al analizar la peticién SEM-00-006 (Tarahumara), la cual asevera omi-
siones en la aplicacion de las disposiciones de la LGEEPA en torno al
procedimiento de denuncia popular y el recurso de revision, el Secreta-
riado determiné que

[e]s claro entonces, que las disposiciones que establecen el recurso de revi-
sién satisfacen la definicion de legislacion ambiental del ACAAN porque
aligual que en el caso de la denuncia popular, estas disposiciones estable-
cen un mecanismo cuyo propésito principal es la proteccién del medio
ambiente mediante la participacion de cualquier persona en la vigilancia
del cumplimiento de la ley ambiental.18

En casos anteriores, para determinar si una peticioén se referia a una
omisién en la aplicacion efectiva de la ley, el Secretariado examinaba si
los peticionarios aseveraban una omisiéon en el cumplimiento de una
obligacion legal especifica.l El Anexo 1 de esta determinacién contiene
el texto de las disposiciones legislativas identificadas por los Peticiona-
rios. De estas disposiciones, algunas contienen definiciones,20 otras con-
tienen listas de atribuciones del gobierno federal de acuerdo con la
LGEEPA,2! y de la CNA y los consejos de cuenca de acuerdo con la
LAN.22 Se incluyen las disposiciones que definen los objetivos y campos
de aplicaciéon de la LGEEPA23 y de la LAN,24 ademas de disposiciones
que listan asuntos que se consideran de utilidad ptblica.25 La peticién

(ii) el control de quimicos, sustancias, materiales o desechos peligrosos o toxicos, y
la diseminacién de informacién relacionada con ello; o
(iii) la proteccion dela flora y fauna silvestres, incluso especies en peligro de extin-
cién, su hébitat, y las dreas naturales protegidas
en territorio de la Parte, pero no incluye cualquier ley o reglamento, ni sus disposi-
ciones, directamente relacionados con la seguridad e higiene del trabajador.
(b) Para mayor certidumbre, el término “legislacién ambiental” no incluye ninguna
ley ni reglamento, ni sus disposiciones, cuyo propésito principal sea la administra-
cion de la recoleccién, extraccion o explotacién de recursos naturales con fines
comerciales, ni la recoleccién o extraccién de recursos naturales con propésitos de
subsistencia o por poblaciones indigenas.
El propésito principal de una disposicion legislativa o reglamentaria en particular,
para efectos de los incisos (a) y (b) se determinara por su propdsito principal y no
por el de la ley o del reglamento del que forma parte.
18. Véase SEM-00-006 (Tarahumara), Determinacién conforme a los articulos 14(1) y
(2) (6 de noviembre de 2001) en la pagina 8.
19. Véase SEM-98-003 (Grandes Lagos), Determinacion conforme a los articulos 14(1) y
(2) (8 de septiembre de 1999) en la pagina 7.
20. Elarticulo 3 del Reglamento de la LGEEPA en materia de impacto ambiental: el
articulo 3 de la LAN: el articulo 2 del Reglamento de la LAN.
21. Elarticulo 5 de la LGEEPA.
22. Articulos4,9y13dela LANy articulo 44 del Reglamento Interior dela Semarnat.
23. Articulo 1 de la LGEEPA.
24. Articulos 1y 2 dela LAN.
25. Articulo 2 de la LGEEPA y articulo 7 de la LAN.
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también enumera disposiciones que listan principios o criterios que el
Ejecutivo Federal observara, por ejemplo, para la conduccion de la poli-
tica ambiental 26 y considerara para la preservacion y aprovechamiento
sustentable de la flora y fauna silvestre y para el aprovechamiento sus-
tentable del agua y los ecosistemas acudaticos.2’ Se listan las disposi-
ciones de la LGEEPA que enumeran las facultades de vigilancia y
inspeccién de la Semarnat, ademas de la disposiciéon que faculta a la
Semarnat para ordenar medidas de seguridad en materia ambiental.28

La peticion se basa también en una disposiciéon que prevé que el
Ejecutivo Federal promovera la participacién de los distintos grupos
sociales en la elaboracién de los programas ambientales, y otra que
dispone que el Gobierno Federal deberd promover la participacion
corresponsable de la sociedad en la planeacion, ejecucién, evaluacién y
vigilancia de la politica ambiental y de recursos naturales.?% La peticién
identifica una disposicién que establece que la Semarnat debera formu-
lar y ejecutar programas de restauracioén ecolégica en aquellas areas que
presenten procesos de degradacion o desertificacion, o graves desequili-
brios ecolégicos.30 Se identifica también una disposicion que prevé que
la Semarnat realizara un sistematico y permanente monitoreo de la cali-
dad de las aguas, para detectar la presencia de contaminantes o exceso
de desechos organicos y aplicar las medidas que procedan.3!

El Secretariado concluy6 que de las disposiciones de referencia, las
que contienen definiciones,32 las que describen el objetivo y campo de
aplicacion de la LGEEPA33 y de la LAN,34y las listas de lo que se consi-
dera de utilidad publica,3 mientras sirven para interpretar el sentido de
las demas disposiciones de estas leyes, no son disposiciones cuya aplica-
cién se puede revisar de acuerdo con el articulo 14 del ACAAN, porqué
no confieren a la autoridad alguna facultad, o bien, le imponen alguna
obligacién. Respecto de las demads disposiciones, el Secretariado deter-
mind que en cuanto su propdsito principal es la proteccién del medio
ambiente y confieren a la autoridad alguna atribucién o facultad, o le
imponen alguna obligacién, los alegatos de los Peticionarios respecto de

26. Articulo 15 de la LGEEPA.

27. Articulos 79, 80, 88 y 89 de la LGEEPA.

28. Articulos 161-170 de la LGEEPA.

29. Articulos 18 y 157 de la LGEEPA.

30. Articulo 78 de la LGEEPA.

31. Articulo 133 de la LGEEPA.

32. Elarticulo 3 del Reglamento de la LGEEPA en materia de impacto ambiental: el
articulo 3 de la LAN: el articulo 2 del Reglamento de la LAN.

33. Articulo 1 de la LGEEPA.

34. Articulos 1y 2 dela LAN.

35. Articulo 2 de la LGEEPA y articulo 7 de la LAN.
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presumidas omisiones en su aplicacién efectiva se pueden revisar de
acuerdo con los criterios establecidos en los incisos a)-f) del articulo 14(1)
del Acuerdo.

El Secretariado determiné que la peticion cumple con los requisi-
tosa),b) y f) del articulo 14(1) del Acuerdo, toda vez que fue presentada
por escrito en espafiol, el idioma designado por México para tales efec-
tos;36 los Peticionarios se identifican claramente en la peticion,?” y, a par-
tir de la informacién proporcionada por los Peticionarios, es posible
constatar que tienen su domicilio en México.

En cuanto a los requisitos establecidos en los incisos c) y e), el Secre-
tariado determiné que la informacién y documentos proporcionados
por los Peticionarios son suficientes para permitir al Secretariado anali-
zar algunos alegatos de la peticion. En la parte V de la peticién, que lleva
el encabezado “Omisiones en la aplicacion de la normatividad ambien-
tal: acuerdo paralelo y legislacion mexicana,” los Peticionarios aseveran
que la Parte esta incurriendo en omisiones en la aplicacion de ciertas dis-
posiciones de la LGEEPA y la LAN38 al no: 1) aplicar de manera efectiva
las politicas elaboradas con la participacion de la sociedad civil en lo que
se refiere a la Cuenca (ejemplo de la Presa Arcediano);3® 2) dar segui-
miento a quejas de ciudadanos que vigilan el cumplimiento de la Ley
(ejemplo de las quejas de los habitantes de Juanacatlan respecto de la
contaminacién del Rio Santiago);%0 3) ejercer las atribuciones que con-
fierela LAN ala CNA en cuanto a firmar y ejecutar acuerdos sobre el uso
y distribucién del agua en la Cuenca.#! La peticion cuenta con 27 anexos
que contienen informacién que se relaciona a las afirmaciones conteni-
das en la peticion respecto de los asuntos mencionados arriba. Entre los
anexos se encuentran copias de correspondencia con las autoridades,
informes técnicos, copias de acuerdos de coordinacion entre entidades
federales y estatales para la gestion del agua en la Cuenca, decretos, foto-
grafias, articulos periodisticos y documentos de otro tipo. La peticién
también sefiala que el asunto se comunicé por escrito a la Procuraduria
Federal de Proteccién al Ambiente (“Profepa”), la CNA, la Semarnat y
otras autoridades.42

36. Véasetambién el apartado 3.2 delas Directrices para la Presentacion de Peticiones (“las
Directrices”).

37. Pagina 2 de la peticién.

38. Pagina 7 de la peticion. Véase el Anexo 1 de esta determinacién.

39. Pagina 8y 9 de la peticion.

40. Pagina 12 de la peticién.

41. Paginas 9y 10 de la peticién.

42. Véaserecurso derevocacion, paginas 4y 5 dela peticion y anexos XVIy XVII; docu-
mento de reflexién, pagina 5 de la peticién y anexo XX; escrito al Presidente de
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El15 de agosto y el 2 de septiembre de 2003, el Secretariado solicit6
a los Peticionarios una copia de un acuerdo de la Profepa, mencionado
en un anexo a la peticién, notificado al C. Manuel Villagémez Rodri-
guez, presidente de la Fundacion Cuenca Lerma-Chapala-Santiago-
Pacifico, A.C., el 28 de marzo de 2003 y que se relaciona con una denun-
cia popular interpuesta por esta persona.43 Los Peticionarios entregaron
al Secretariado una copia de tal acuerdo el 18 de septiembre de 2003,44
seguido el 2 de octubre por un oficio de la CNA al que se refiere el multi-
citado acuerdo de la Profepa. También el 2 de octubre, los Peticionarios
proporcionaron al Secretariado copias de articulos periodisticos relacio-
nados a un desvio del trasvase de la presa Solis en el estado de Guana-
juato por parte de un grupo de campesinos, y copias de peticiones
respecto del estado del Lago de Chapala.45

Respecto al inciso d) del articulo 14(1) del Acuerdo, el Secretariado
concluy6 que la peticién no parece estar encaminada a hostigar a una
industria, sino a promover la aplicacién de la legislacion ambiental en
México. Esto en virtud de que la peticion esta esencialmente referida a
omisiones de la autoridad en México y no al cumplimiento de una
empresa en particular. La peticién tampoco plantea una cuestion intras-
cendente.46

la Reptblica, pagina 6 de la peticién y anexo XXII; escrito ala CNA, pagina 6 de la
peticién y anexo XXIIL; denuncia popular, pagina 7 de la peticiéon y anexo II; denun-
cias de los habitantes de Juanacatlan, pagina 7 de la peticién y anexo XXV.

43. Véase el anexo Il de la peticién, carta de Manuel Villagémez Rodriguez fechada el
10 de abril de 2003 y dirigida al delegado de la Profepa en el estado de Jalisco. Véase
también el apartado 5.5 delas Directrices: “La peticién deberd indicar que el asunto
hasido comunicado por escrito alas autoridades pertinentes de la Parte en cuestion
eindicar la respuesta de la Parte, sila hubiera. El Peticionario adjuntara con la peti-
cién, copias de cualquier correspondencia pertinente con las autoridades pertinen-
tes [...]” y el apartado 3.10 de las Directrices: “El Secretariado podra notificar en
cualquier momento al Peticionario la existencia de errores menores de forma en la
peticién para que éste los rectifique”.

44. El oficio recibido por el Secretariado tiene el ndmero P.F.-E27-D.D.Q.-1100-(02)
5698 y lleva la fecha 26 de noviembre del 2002.

45. Carta del Gerente Regional Lerma Santiago Pacifico de la CNA, Ratl Antonio
Iglesias Benitez, al delegado de la Profepa para el estado de Jalisco, Oficio No.
BOO.00.R12.07.3/86, Asunto: Relativo al oficio No. P.F.-E27.-D.D.A.Q.P.S.-0835-
(02) 4270, recibida por la Profepa el 25 de octubre del 2002.

46. Véase también el apartado 5.4 de las Directrices, que sefala que el Secretariado, al
determinar si la peticién estd encaminada a promover la aplicacién efectiva de la
legislacion ambiental y no a hostigar a una industria, tomara en cuenta: (i) “si la
peticion se centra en los actos u omisiones de la Parte y no en el cumplimiento de
una compaififa o negocio en particular; especialmente cuando el Peticionario es un
competidor que podria beneficiarse econémicamente con la peticién”; y (ii) “si la
peticién parece intrascendente”.
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b) El articulo 14(2) del ACAAN

El articulo 14(2) del ACAAN dispone que cuando el Secretariado
considere que una peticién cumple con los requisitos estipulados en el
parrafo 1 del articulo 14, determinaré si la peticiéon amerita solicitar una
respuesta de la Parte. Para decidir si debe solicitar una respuesta, el
Secretariado se orientara por las siguientes consideraciones:

(a) silapeticiénalega dafio alapersonauorganizacién quela presenta;

(b) sila peticién, por si sola o conjuntamente con otras, plantea asuntos
cuyo ulterior estudio en este proceso contribuiria a la consecucién de
las metas del ACAAN;

(c) sisehaacudido alosrecursos al alcance de los particulares conforme
a la legislacion de la Parte; y

(d) sila peticién se basa exclusivamente en noticias de los medios de
comunicacion.

Con la orientacion de las consideraciones expuestas arriba, el
Secretariado determina que la peticién amerita solicitar una respuesta a
la Parte. De acuerdo con el inciso a) del articulo 14(2), la peticién alega
dafo a las personas y organizaciones que la presentaron: dos de los Peti-
cionarios son habitantes de Juanacatlan, donde, segtin se asevera, el
estado de contaminacién del rio Santiago esta teniendo efectos nocivos
en la salud de las personas.4” Ademas, todos los Peticionarios aseveran
que la presumida falta por parte de la autoridad ambiental de ejercer las
atribuciones que le confieren la LAN y la LGEEPA para la proteccién de
los ecosistemas acuaticos “se ha traducido en [...] laimposibilidad mate-
rial por parte de los denunciantes de ejercer las garantias procesales para
acceder a justicia en cuanto a la legalidad de los actos de la autoridad en
materia de aguas en México [...].48”

Respecto delincisob) del articulo 14(2), la peticién también plantea
asuntos cuyo ulterior estudio en este proceso contribuiria a la consecu-
cién de las metas del ACAAN, sobre todo las dispuestas en los incisos
(@), (g) y (j) del articulo 1 del ACAAN. En cuanto al inciso c), uno de los
Peticionarios ha interpuesto una denuncia popular ante la Profepa, que
aborda temas similares a los que se plantean en la peticién, por lo que se
comprueba haber acudido a los recursos al alcance de los particulares.4

47. Pagina 12 de la peticién.
48.  Ibid.
49. Anexo II de la peticion.
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Finalmente, con respecto al inciso d), la peticién no se basa exclusiva-
mente en noticias de los medios de comunicacion, sino también en actas
de autoridades ambientales y otros escritos.

Tras haber analizado las aseveraciones contenidas en la parte V
de la peticién a la luz de la informacién proporcionada y las disposicio-
nes legislativas citadas por los Peticionarios bajo el rubro “Legislacién
ambiental mexicana cuya aplicacion fue omitida,” el Secretariado consi-
dera que se amerita solicitar una respuesta a la Parte respecto de la
aplicacion de las siguientes disposiciones legislativas en cuanto a los
siguientes asuntos identificados por los Peticionarios: articulos 88 frac-
ciones Il y III, 89 y 157 de la LGEEPA respecto del Proyecto de la Presa
Arcediano; articulo 88 fraccién 1y 133 de la LGEEPA respecto de las que-
jas ciudadanas de habitantes de Juanacatlan en cuanto al estado de con-
taminacion del Rio Santiago; articulos 4, 7 fraccion IV y 9 fracciéon XIII de
la LAN en cuanto a la conclusién y ejecucion de acuerdos sobre el uso 'y
distribucién de agua en la Cuenca.

IV. DETERMINACION DEL SECRETARIADO

El Secretariado examiné la peticién SEM-03-003 (Lago de Chapala
II) de acuerdo con el articulo 14(1) del ACAAN y determina que algunas
aseveraciones de lamisma cumplen, segtin las razones expuestas en esta
determinacién, con todos los requisitos alli establecidos. Asimismo,
tomando en cuenta el conjunto de los criterios establecidos en el articulo
14(2) del ACAAN, el Secretariado determina que la peticién amerita
solicitar una respuesta ala Parte interesada, en este caso los Estados Uni-
dos Mexicanos, a las aseveraciones de los Peticionarios respecto de la
aplicacién de las siguientes disposiciones legislativas en cuanto a los
siguientes asuntos: articulos 88 fracciones Il y III, 89 y 157 de la LGEEPA
respecto del Proyecto de la Presa Arcediano; articulos 88 fracciéon 1y 133
de la LGEEPA respecto de las quejas ciudadanas de habitantes de Juana-
catldn en cuanto al estado de contaminacién del Rio Santiago, y articulos
4,7 fraccion IV y 9 fraccion XIII dela LAN en cuanto a la conclusién y eje-
cucién de acuerdos sobre el uso y distribucién de agua en la Cuenca, y
asi lo hace.

Conforme a lo establecido en el articulo 14(3) del ACAAN, la Parte
podré proporcionar una respuesta a la peticion dentro de los 30 dias
siguientes a la recepcién de esta notificacion, y en circunstancias excep-
cionales, dentro de los 60 dias siguientes a la misma. Dado que a la Parte
interesada ya se le enviaron copias de la peticién y de los anexos respecti-
VOs, no se acompafan a esta determinacién.
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Secretariado de la Comision para la Cooperacién Ambiental

por: Katia Opalka
Oficial juridica
Unidad sobre Peticiones Ciudadanas

cc: Lic. José Manuel Bulas, Semarnat
Sra. Norine Smith, Ministerio de Medio Ambiente de Canada
Sra. Judith E. Ayres, EPA de EU
Dra. Raquel Gutiérrez Néjera, Instituto de Derecho
Ambiental, A.C.
Sr. William Kennedy, Director Ejecutivo de la CCA
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Anexo 1

LGEEPA

Articulo 1

La presente Ley es reglamentaria de las disposiciones de la Constitucién
Politica de los Estados Unidos Mexicanos que se refieren a la preserva-
cién y restauracion del equilibrio ecolégico, asi como a la proteccion
al ambiente, en el territorio nacional y las zonas sobre las que la
nacion ejerce su soberania y jurisdiccion. Sus disposiciones son de orden
publico e interés social y tienen por objeto propiciar el desarrollo susten-
table y establecer las bases para:

I-

II.-

IIT1.-

V.-

VI.-

VII.-

VIIL.-

Garantizar el derecho de toda persona a vivir en un medio
ambiente adecuado para su desarrollo, salud y bienestar;

Definir los principios de la politica ambiental y los instrumentos
para su aplicacion;

La preservacion, la restauraciéon y el mejoramiento del
ambiente;

La preservacion y proteccion de la biodiVéasesidad, asi como
el establecimiento y administracion de las dreas naturales
protegidas;

Elaprovechamiento sustentable, la preservaciony, ensu caso, la
restauracion del suelo, el agua y los demas recursos naturales,
de manera que sean compatibles la obtencién de beneficios eco-
némicos y las actividades de la sociedad con la preservacion de
los ecosistemas;

La prevencién y el control de la contaminacién del aire, agua y
suelo;

Garantizar la participacién corresponsable de las personas, en
forma individual o colectiva, en la preservacion y restauracion
del equilibrio ecolégico y la protecciéon al ambiente;

El ejercicio de las atribuciones que en materia ambiental corres-
ponde a la Federacion, los Estados, el Distrito Federal y los
Municipios, bajo el principio de concurrencia previsto en el
articulo 73 fraccién XXIX — G de la Constitucion;
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IX.-

El establecimiento de los mecanismos de coordinacién, induc-
cién y concertacion entre autoridades, entre éstas y los sectores
social y privado, asi como con personas y grupos sociales, en
materia ambiental, y

El establecimiento de medidas de control y de seguridad para
garantizar el cumplimiento y la aplicaciéon de esta Ley y de
las disposiciones que de ella se deriven, asi como para la
imposiciéon de las sanciones administrativas y penales que
correspondan.

En todo lo no previsto en la presente Ley, se aplicaran las disposiciones
contenidas en otras leyes relacionadas con las materias que regula este
ordenamiento.

Articulo 2

Se consideran de utilidad publica:

IL.-

II.-

IIT1.-

Iv.-

El ordenamiento ecoldgico del territorio nacional en los casos
previstos por ésta y las demas leyes aplicables;

El establecimiento, proteccién y preservacion de las dreas natu-
rales protegidas y de las zonas de restauracion ecoldgica;

La formulacién y ejecucién de acciones de proteccién y preser-
vacién de la biodiVéasesidad del territorio nacional y las zonas
sobre las que la nacién ejerce su soberania y jurisdiccion, asi
como el aprovechamiento de material genético; y

El establecimiento de zonas intermedias de salvaguardia,
con motivo de la presencia de actividades consideradas como
riesgosas.

Articulo 5

Son facultades de la Federacion:

II1.-

La atencion de los asuntos que afecten el equilibrio ecolégico en
el territorio nacional o en las zonas sujetas a la soberania y juris-
diccién de la nacién, originados en el territorio o zonas sujetas a
la soberania o jurisdiccién de otros Estados, o en zonas que estén
mas alla de la jurisdiccién de cualquier Estado;
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IV.-  Laatencion delos asuntos que, originados en el territorio nacio-
nal o las zonas sujetas a la soberania o jurisdicciéon de la nacién
afecten el equilibrio ecolégico del territorio o de las zonas suje-
tas a la soberania o jurisdicciéon de otros Estados, o a las zonas
que estén més alla de la jurisdicciéon de cualquier Estado; [...]

XI.-  Laregulacién del aprovechamiento sustentable, la proteccién y
la preservacién de las aguas nacionales, la biodiVéasesidad, la
fauna y los demas recursos naturales de su competencia; [...]

XVL-  La promocién de la participacién de la sociedad en materia
ambiental, de conformidad con lo dispuesto en esta Ley; [...]

XIX.-  Lavigilancia y promocién, en el &mbito de su competencia, del
cumplimiento de esta Ley y los deméas ordenamientos que de
ella se deriven; [...]

Articulo 18

El Gobierno Federal promoVéased la participacién de los distintos gru-
pos sociales en la elaboracién de los programas que tengan por objeto la
preservacion y restauracion del equilibrio ecolégico y la protecciéon al
ambiente, segtin lo establecido en esta Ley y las demas aplicables.

Articulo 78

En aquellas dreas que presenten procesos de degradacion o desertifica-
cién, o graves desequilibrios ecoldgicos, la Secretaria debera formular y
ejecutar programas de restauracion ecologica, con el prop6sito de que se
lleven a cabo las acciones necesarias para la recuperacién y restableci-
miento de las condiciones que propicien la evolucién y continuidad de
los procesos naturales que en ella se desarrollaban.

En la formulacién, ejecucion y seguimiento de dichos programas, la
Secretaria deberd promoVéase la participacion de los propietarios,
poseedores, organizaciones sociales, ptiblicas o privadas, pueblos indi-
genas, gobiernos locales, y demds personas interesadas.

Articulo 79

Para la preservacion y aprovechamiento sustentable de la flora y fauna
silvestre, se consideraran los siguientes criterios:

L- La preservacion de la biodiVéasesidad y del habitat natural de
las especies de flora y fauna que se encuentran en el territorio
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nacional y en las zonas donde la nacién ejerce su soberania y
jurisdiccién; [...]

III.- La preservacion de las especies endémicas, amenazadas, en
peligro de extincién o sujetas a proteccién especial; [...]

Articulo 80

Los criterios para la preservacion y aprovechamiento sustentable de la
flora y fauna silvestre, a que se refiere el articulo 79 de esta Ley, serdn
considerados en:

I- El otorgamiento de concesiones, permisos y, en general, de toda
clase de autorizaciones para el aprovechamiento, posesion,
administracién, conservacién, repoblacién, propagacién y
desarrollo de la flora y fauna silvestres; [...]

VIL-  Lacreacion de areas de refugio para proteger las especies acuati-
cas que asi lo requieran; [...]

Articulo 83

El aprovechamiento de los recursos naturales en dreas que sean el habi-
tat de especies de flora o fauna silvestres, especialmente de las endémi-
cas, amenazadas o en peligro de extincién, debera hacerse de manera
que no se alteren las condiciones necesarias para la subsistencia, desa-
rrollo y evolucién de dichas especies.

La Secretaria debera promoVéase y apoyar el manejo de la flora y fauna
silvestre, con base en el conocimiento bioldgico tradicional, informacién
técnica, cientifica y econémica, con el propésito de hacer un aprovecha-
miento sustentable de las especies.

Articulo 88

Para el aprovechamiento racional del agua y los ecosistemas acuéaticos se
consideraran los siguientes criterios:

L- Corresponde al Estado y a la Sociedad la proteccién de los eco-
sistemas acuédticos y del equilibrio de los elementos naturales
que intervienen en el ciclo hidrolégico;

II.- El aprovechamiento sustentable de los recursos naturales que
comprenden los ecosistemas acudticos deben realizarse de
manera que no se afecte su equilibrio ecoldgico;
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IIT1.-

Para mantener la integridad y el equilibrio de los elementos
naturales que intervienen en el ciclo hidrolégico, se debera con-
siderar la proteccion de suelos y reas boscosas y selvaticas y el
mantenimiento de caudales basicos de las corrientes de agua, y
la capacidad de recarga de los acuiferos, [...]

Articulo 89

Los criterios para el aprovechamiento racional del agua y de los ecosiste-
mas acudticos, seran considerados en:

L.-

II.-

II1.-

V.-

VI.-

VIIL.-

VIIL.-

IX.-

La formulacién e integraciéon del Programa Nacional
Hidraulico;

El otorgamiento de concesiones, permisos, y en general toda
clase de autorizaciones para el aprovechamiento de recursos
naturales o la realizacién de actividades que afecten o puedan
afectar el ciclo hidrolégico;

El otorgamiento de autorizaciones para la desviacién, extrac-
cién o derivacién de aguas de propiedad nacional;

El establecimiento de zonas reglamentadas, de veda o de
reserva;

Las suspensiones o revocaciones de permisos, autorizaciones,
concesiones o asignaciones otorgados conforme a las disposi-
ciones previstas en la Ley de Aguas Nacionales, en aquellos
casos de obras o actividades que dafien los recursos hidraulicos
nacionales o que afecten el equilibrio ecolégico;

La operaciéon y administracién de los sistemas de agua potable y
alcantarillado que sirven alos centros de poblacién e industrias;

Las previsiones contenidas en el programa director para el desa-
rrollo urbano del Distrito Federal respecto de la politica de
reuso de aguas;

Las politicas y programas para la proteccion de especies acuati-
cas endémicas, amenazadas, en peligro de extincién o sujetas a
proteccién especial;

Las concesiones para la realizacién de actividades de acuacul-
tura, en términos de lo previsto en la Ley de Pesca, y
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X.- La creacion y administracién de areas o zonas de proteccion
pesquera.
Articulo 133

La Secretaria, con la participacién que en su caso corresponda a la Secre-
tarfa de Salud conforme a otros ordenamientos legales, realizara un sis-
tematico y permanente monitoreo de la calidad de las aguas, para
detectar la presencia de contaminantes o exceso de desechos orgénicos y
aplicar las medidas que procedan. En los casos de aguas de jurisdiccién
local se coordinara con las autoridades de los Estados, el Distrito Federal
y los Municipios.

Articulo 157

El Gobierno Federal deberd promoVéase la participacién corresponsa-
ble de la sociedad en la planeacion, ejecucién, evaluacion y vigilancia de
la politica ambiental y de recursos naturales.

Articulo 161

La Secretaria realizara los actos de inspeccion y vigilancia del cumpli-
miento de las disposiciones contenidas en el presente ordenamiento, asi
como de las que del mismo se deriven.

En las zonas marinas mexicanas la Secretaria, por si o por conducto de la
Secretaria de Marina, realizara los actos de inspeccién, vigilanciay, en su
caso, de imposicién de sanciones por violaciones a las disposiciones de
esta Ley.

Articulo 162

Las autoridades competentes podran realizar, por conducto de personal
debidamente autorizado, visitas de inspeccién, sin perjuicio de otras
medidas previstas en las leyes que puedan llevar a cabo para Véaseificar
el cumplimiento de este ordenamiento.

Dicho personal, al realizar las visitas de inspeccién, debera contar con el
documento oficial que los acredite o autorice a practicar la inspeccién o
Véaseificacion, asi como la orden escrita debidamente fundada y moti-
vada, expedida por autoridad competente, en la que se precisara el lugar
o zona que habra de inspeccionarse y el objeto de la diligencia.
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Articulo 163

El personal autorizado, al iniciar la inspeccién, se identificard debida-
mente con la persona con quien se entienda la diligencia, exhibiéndole,
para tal efecto credencial vigente con fotografia, expedida por autoridad
competente que lo acredite pararealizar visitas de inspeccion en la mate-
ria, y le mostraré la orden respectiva, entregandole copia de la misma
con firma autégrafa, requiriéndola para que en el acto designe dos testi-
gos.

En caso de negativa o de que los designados no acepten fungir como tes-
tigos, el personal autorizado podra designarlos, haciendo constar esta
situacion en el acta administrativa que al efecto se levante, sin que esta
circunstancia invalide los efectos de la inspeccién.

Enlos casos en que no fuera posible encontrar en el lugar de la visita per-
sona que pudiera ser designada como testigo, el personal actuante
deberéd asentar esta circunstancia en el acta administrativa que al efecto
se levante, sin que ello afecte la validez de la misma.

Articulo 164

En toda visita de inspeccién se levantard acta, en la que se haran constar
en forma circunstanciada los hechos u omisiones que se hubiesen pre-
sentado durante la diligencia, asi como lo previsto en el articulo 67 de la
Ley Federal de Procedimiento Administrativo.

Concluida la inspeccién, se dard oportunidad a la persona con la que se
entendié la diligencia para que en el mismo acto formule observaciones
en relacién con los hechos u omisiones asentados en el acta respectiva, y
para que ofrezca las pruebas que considere convenientes o haga uso de
ese derecho en el término de cinco dias siguientes a la fecha en que la dili-
gencia se hubiere practicado.

A continuacién se procedera a firmar el acta por la persona con quien se
entendi6 la diligencia, por los testigos y por el personal autorizado,
quien entregara copia del acta al interesado.

Sila persona con quien se entendié la diligencia o los testigos, se negaren
a firmar el acta, o el interesado se negare a aceptar copia de la misma,
dichas circunstancias se asentardn en ella, sin que esto afecte su validez y
valor probatorio.
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Articulo 165

La persona con quien se entienda la diligencia estara obligada a permitir
al personal autorizado el acceso al lugar o lugares sujetos a inspeccién en
los términos previstos en la orden escrita a que se hace referencia en el
articulo 162 de esta Ley, asi como a proporcionar toda clase de informa-
cién que conduzca a la Véaseificacién del cumplimiento de esta Ley y
demads disposiciones aplicables, con excepcién de lo relativo a derechos
de propiedad industrial que sean confidenciales conforme a la Ley. La
informacién deberd mantenerse por la autoridad en absoluta reserva, si
asi lo solicita el interesado, salvo en caso de requerimiento judicial.

Articulo 166

La autoridad competente podra solicitar el auxilio de la fuerza publica
para efectuar la visita de inspeccién, cuando alguna o algunas personas
obstaculicen o se opongan a la practica de la diligencia, independiente-
mente de las sanciones a que haya lugar.

Articulo 167

Recibida el acta de inspeccién por la autoridad ordenadora, requerira
al interesado, cuando proceda, mediante notificaciéon personal o por
correo certificado con acuse de recibo, para que adopte de inmediato las
medidas correctivas o de urgente aplicacién que, en su caso, resulten
necesarias para cumplir con las disposiciones juridicas aplicables, asi
como con los permisos, licencias, autorizaciones o concesiones respecti-
vas, sefialando el plazo que corresponda para su cumplimiento, fun-
dando y motivando el requerimiento. Asimismo, debera sefalarse al
interesado que cuenta con un término de quince dias para que exponga
lo que a su derecho convenga y, en su caso, aporte las pruebas que consi-
dere procedentes en relacion con la actuacién de la Secretaria.

Admitidas y desahogadas las pruebas ofrecidas por el interesado, o
habiendo transcurrido el plazo a que se refiere el pérrafo anterior, sin
que haya hecho uso de ese derecho, se pondran a su disposicién las
actuaciones, para que en un plazo tres dias hébiles, presente por escrito
sus alegatos.

Articulo 168

Una vez recibidos los alegatos o transcurrido el término para presentar-
los, la Secretaria procedera, dentro de los veinte dias siguientes, a dictar
por escrito la resolucién respectiva, misma que se notificara al intere-
sado, personalmente o por correo certificado con acuse de recibo.
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Durante el procedimiento y antes de que se dicte resolucion, el intere-
sado y la Secretaria, a peticién del primero, podran convenir la realiza-
cién delas acciones de restauracion o compensacién de dafios necesarias
para la correccién de las presuntas irregularidades observadas. La ins-
trumentacion y evaluacién de dicho convenio, se llevara a cabo en los
términos del articulo 169 de esta Ley.

Articulo 169

En la resolucién administrativa correspondiente, se sefialaran o, en su
caso, adicionarén, las medidas que deberan llevarse a cabo para corregir
las deficiencias o irregularidades observadas, el plazo otorgado al
infractor para satisfacerlas y las sanciones a que se hubiere hecho acree-
dor conforme a las disposiciones aplicables.

Dentro de los cinco dias habiles que sigan al vencimiento del plazo otor-
gado al infractor para subsanar las deficiencias o irregularidades obser-
vadas, éste debera comunicar por escrito y en forma detallada a la
autoridad ordenadora, haber dado cumplimiento a las medidas ordena-
das en los términos del requerimiento respectivo.

Cuando se trate de segunda o posterior inspeccién para Véaseificar el
cumplimiento de un requerimiento o requerimientos anteriores, y del
acta correspondiente se desprenda que no se ha dado cumplimiento alas
medidas previamente ordenadas, la autoridad competente podra impo-
ner ademas de la sancién o sanciones que procedan conforme al articulo
171 de esta Ley, una multa adicional que no exceda de los limites maxi-
mos sefialados en dicho precepto.

En los casos en que el infractor realice las medidas correctivas o de
urgente aplicacién o subsane las irregularidades detectadas, en los pla-
zos ordenados por la Secretaria, siempre y cuando el infractor no sea
reincidente, y no se trate de alguno de los supuestos previstos en el
articulo 170 de esta Ley, ésta podra revocar o modificar la sancién o san-
ciones impuestas.

En los casos en que proceda, la autoridad federal hara del conocimiento
del Ministerio Puiblico la realizacién de actos u omisiones constatados en
el ejercicio de sus facultades que pudieran configurar uno o mas delitos.

En los casos en que proceda, la autoridad federal hara del conocimiento
del Ministerio Ptblico la realizacion de actos u omisiones constatados
que pudieran configurar uno o mas delitos.
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Articulo 170

Cuando exista riesgo inminente de desequilibrio ecolégico, o de dafio o
deterioro grave a los recursos naturales, casos de contaminacién con
repercusiones peligrosas para los ecosistemas, sus componentes o para
la salud ptblica, la Secretaria, fundada y motivadamente, podré ordenar
alguna o algunas de las siguientes medidas de seguridad:

L.-

II.-

II1.-

La clausura temporal, parcial o total de las fuentes contaminan-
tes, asi como de las instalaciones en que se manejen o almacenen
especimenes, productos o subproductos de especies de flora o
de fauna silvestre, recursos forestales, o se desarrollen las activi-
dades que den lugar a los supuestos a que se refiere el primer
pérrafo de este articulo;

El aseguramiento precautorio de materiales y residuos peligro-
sos, asi como de especimenes, productos o subproductos de
especies de flora o de fauna silvestre o su material genético,
recursos forestales, ademads de los bienes, vehiculos, utensilios e
instrumentos directamente relacionados con la conducta que da
lugar a la imposicién de la medida de seguridad, o

La neutralizacién o cualquier accién andloga que impida que
materiales o residuos peligrosos generen los efectos previstos en
el primer parrafo de este articulo.

Asimismo, la Secretaria podra promoVéase ante la autoridad compe-
tente, la ejecucioén de alguna o algunas de las medidas de seguridad que
se establezcan en otros ordenamientos.

REGLAMENTO DE LA LGEEPA EN MATERIADE IMPACTO

AMBIENTAL

Articulo 3

Para los efectos del presente reglamento se consideraran las definiciones
contenidas en la ley y las siguientes:

[.]

II1.-

Dafio ambiental: Es el que ocurre sobre algtin elemento ambien-
tal a consecuencia de un impacto ambiental adVéaseso;
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Iv.-

VL

VIL

VIIL

IX.

LAN

Dano a los ecosistemas: Es el resultado de uno o méas impactos
ambientales sobre uno o varios elementos ambientales o proce-
sos del ecosistema que desencadenan un desequilibrio
ecolégico;

Dafo grave al ecosistema: Es aquel que propicia la pérdida de
uno o varios elementos ambientales, que afecta la estructura o
funcién, o que modifica las tendencias evolutivas o sucesionales
del ecosistema;

Desequilibrio ecolégico grave: Alteracion significativa de las
condiciones ambientales en las que se prevén impactos acumu-
lativos, sinérgicos y residuales que ocasionarian la destruccion,
el aislamiento o la fragmentacion de los ecosistemas;

Impacto ambiental acumulativo: El efecto en el ambiente que
resulta del incremento de los impactos de acciones particulares
ocasionado por la interaccion con otros que se efectuaron en el
pasado o que estan ocurriendo en el presente;

Impacto ambiental sinérgico: Aquel que se produce cuando el
efecto conjunto de la presencia simultidnea de varias acciones
supone una incidencia ambiental mayor que la suma de las inci-
dencias individuales contempladas aisladamente;

Impacto ambiental significativo o relevante: Aquel que resulta
de la accion del hombre o de la naturaleza, que provoca altera-
ciones en los ecosistemas y sus recursos naturales o en la salud,
obstaculizando la existencia y desarrollo del hombre y de los
demas seres vivos, asi como la continuidad de los procesos
naturales; [...]

Articulo 1

La presente ley es reglamentaria del articulo 27 de la Constitucién Poli-
tica de los Estados Unidos Mexicanos en materia de aguas nacionales; es
de observancia general en todo el territorio nacional, sus disposiciones
son de orden publico e interés social y tiene por objeto regular la explota-
cién, uso o aprovechamiento de dichas aguas, su distribucién y control,
asicomo la preservacién de su cantidad y calidad para lograr su desarro-
llo integral sustentable.
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Articulo 2

Las disposiciones de esta ley son aplicables a todas las aguas nacionales,
sean superficiales o del subsuelo. Estas disposiciones también son apli-
cables a los bienes nacionales que la presente ley sefala.

Articulo 3

Para los efectos de esta ley se entendera por:

[.]
V.-

Cuenca hidrolégica: el territorio donde las aguas fluyen al mar a
través de una red de cauces que conVéasegen en uno principal,
o bien el territorio en donde las aguas forman una unidad auto-
noma o diferenciada de otras, atin sin que desemboquen en el
mar. La cuenca, conjuntamente con los acuiferos, constituye la
unidad de gestion del recurso hidraulico;

La Comisién: la Comisién Nacional del Agua, 6rgano adminis-
trativo desconcentrado de la Secretaria de Agricultura y Recur-
sos Hidréaulicos; [...]

Articulo 4

La autoridad y administraciéon en materia de aguas nacionales y de sus
bienes publicos inherentes corresponde al Ejecutivo Federal, quien la
ejercera directamente o a través de La Comision.

Articulo 7

Se declara de utilidad ptblica:

[...]
II.-

IV.-

La proteccién, mejoramiento y conservacién de cuencas, acuife-
ros, cauces, vasos y demds depdsitos de propiedad nacional, asi
como la infiltracion de aguas para reabastecer mantos acuiferos
y la derivacién de las aguas de una cuenca o region hidrolégica
hacia otras; [...]

Reestablecer el equilibrio hidrolégico de las aguas nacionales,
superficiales o del subsuelo, incluidas las limitaciones de extrac-
cién, las vedas, las reservas y el cambio en el uso del agua para
destinarlo al uso doméstico; [...]
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VIIL- Lainstalacién delos dispositivos necesarios parala medicion de
la cantidad y calidad de las aguas nacionales.
Articulo 9

Son atribuciones de La Comision:

L.-

XIII.-

Ejercer las atribuciones que conforme a la presente ley corres-
ponden a la autoridad en materia hidraulica, dentro del &mbito
de la competencia federal, excepto las que debe ejercer directa-
mente el Ejecutivo Federal; [...]

Vigilar el cumplimiento y aplicacién dela presente ley, interpre-
tarla para efectos administrativos, y aplicar las sanciones y ejer-
cer los actos de autoridad en la materia que no estén reservados
al Ejecutivo Federal; [...]

REGLAMENTO DE LA LAN

Articulo 2

Para los efectos de este “Reglamento”, se entiende por:

[.]

Iv.

VIIL

XII.

Condiciones particulares de descarga: el conjunto de parame-
tros fisicos, quimicos y biol6gicos y de sus niveles maximos per-
mitidos en las descargas de agua residual, determinados por
“La Comisién” para un usuario, para un determinado uso o
grupo de usuarios o para un cuerpo receptor especifico, con el
fin de preservar y controlar la calidad de las aguas conforme a la
“Ley” y este “Reglamento”;

Corriente permanente: la que tiene un escurrimiento superficial
que no se interrumpe en ninguna época del afio, desde donde
principia hasta su desembocadura; [...]

Cuota natural de renovacion de las aguas: el volumen de agua
renovable anualmente en una cuenca o acuifero; [...]

Humedales: las zonas de transicién entre los sistemas acudticos
y terrestres que constituyen areas de inundaciéon temporal o
permanente, sujetas o no a la influencia de mareas, como panta-
nos, ciénagas y marismas, cuyos limites los constituyen el tipo
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XIV.

XVIL

XVII.

XVIIL

XIX.

XX.

XXL

de vegetacion hidroéfila de presencia permanente o estacional;
las dreas en donde el suelo es predominantemente hidrico; y las
areas lacustres o de suelos permanentemente hiimedos, origina-
das por la descarga natural de acuiferos; [...]

Lago o Laguna: el vaso de propiedad federal de formacion natu-
ral que es alimentado por corriente superficial o aguas subterra-
neas o pluviales, independientemente que dé o no origen a otra
corriente, asi como el vaso de formacién artificial que se origina
por la construccién de una presa; [...]

Uso agricola: la utilizacién de agua nacional destinada a la acti-
vidad de siembra, cultivo y cosecha de productos agricolas, y su
preparacién para la primera enajenacion, siempre que los pro-
ductos no hayan sido objeto de transformacién industrial;

Uso agroindustrial: la utilizacién de agua nacional para la acti-
vidad de transformacién industrial de los productos agricolas y
pecuarios;

Uso doméstico: para efectos del articulo 3o., fraccion XI de la
“Ley”, la utilizacién de agua nacional destinada al uso particu-
lar de las personas y del hogar, riego de sus jardines y de sus
arboles de ornato, incluyendo el abrevadero de sus animales
domésticos que no constituya una actividad lucrativa;

Uso en acuacultura: la utilizacién de agua nacional destinada al
cultivo, reproduccién y desarrollo de cualquier especie de la
fauna y flora acuaticas;

Uso en servicios: la utilizacion de agua nacional para servicios
distintos de los sefialados en las fracciones XVI a XXV, de este
articulo;

Uso industrial: la utilizacién de agua nacional en fabricas o
empresas que realicen la extraccion, conservacion o transforma-
cién de materias primas o minerales, el acabado de productos o
la elaboracién de satisfactores, asi como la que se utiliza en
parques industriales, en calderas, en dispositivos para enfria-
miento, lavado, bafios y otros servicios dentro de la empresa, las
salmueras que se utilizan para la extraccion de cualquier tipo de
sustancias y el agua atin en estado de vapor, que sea usada para
la generacion de energia eléctrica o para cualquier otro uso o
aprovechamiento de transformacion;
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XXII.

XXITIIL.

XXIV.

XXV.

Uso para conservacion ecoldgica: el caudal minimo en una
corriente o el volumen minimo en cuerpos receptores o embal-
ses, que deben conservarse para proteger las condiciones
ambientales y el equilibrio ecolégico del sistema;

Uso pecuario: la utilizacién de agua nacional para la actividad
consistente en la cria y engorda de ganado, aves de corral y ani-
males, y su preparacion para la primera enajenacion, siempre
que no comprendan la transformacién industrial;

Uso publico urbano: la utilizacién de agua nacional para centros
de poblacién o asentamientos humanos, a través de la red muni-

cipal, y

Usos multiples: la utilizacién de agua nacional aprovechada en
mas de uno de los usos definidos en la “Ley” y el presente
“Reglamento”, salvo el uso para conservacién ecoldgica, el cual
estd implicito en todos los aprovechamientos.

REGLAMENTO INTERIOR DE LA SEMARNAT

Articulo 44

La Comisién Nacional del Agua tendrd las atribuciones que se estable-
cenenlaLey de Aguas Nacionales, su Reglamento, este ordenamiento y
las demas disposiciones aplicables, las cuales seran ejercidas por las uni-
dades administrativas que la integran, sin perjuicio de su ejercicio
directo por parte del Director General de dicha Comisién.

Asimismo, debera aplicar las politicas y disposiciones emitidas en mate-
ria de transparencia y acceso a la informacién.
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I.  ANTECEDENTES

E1 25 de noviembre de 2002, Angel Lara Garcia (“el Peticionario”)
presento al Secretariado de la Comisién para la Cooperacién Ambiental
(“el Secretariado”) una peticién (SEM-02-005/ALCA-Iztapalapa) en
conformidad con los articulos 14 y 15 del Acuerdo de Cooperacion Ambien-
tal de América del Norte (“ACAAN” o “el Acuerdo”). El 17 de diciembre
de 2002, el Secretariado determiné que dicha peticién no cumplia con los
requisitos de los incisos (c) y (d) del articulo 14(1) del ACAAN. Con base
en el apartado 6.2 de las Directrices para la presentacién de peticiones (“las
Directrices”), el Secretariado advirti6 al Peticionario, en el momento de
notificarle su determinacién, que contaba con 30 dias para presentar una
peticion que cumpliera con los criterios del articulo 14(1) del ACAAN.

El17 dejunio de 2003, el Peticionario, luego de sefialar que por falta
de recursos le fue imposible enmendar su escrito original en el tiempo
seflalado, present6 al Secretariado una nueva peticiéon (SEM-03-004/
ALCA-Iztapalapa II) en conformidad con los articulos 14 y 15 del
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Acuerdo.! El 3 de julio de 2003, el Peticionario confirm¢é por escrito su
intencién de que el Secretariado, al revisar la nueva peticién, tome en
cuenta la informacién contenida en la peticién original.

Segtin el ACAAN, el Secretariado podra examinar las peticiones
que cumplan con los requisitos establecidos en el articulo 14(1). Si consi-
dera que una peticién cumple con esos requisitos, el Secretariado debe
determinar sila peticién amerita solicitar una respuesta de la Parte. Para
llegar a esta determinacion, el Secretariado se orienta por las considera-
ciones listadas en el articulo 14(2).

El Secretariado ha determinado que la peticion SEM-03-004/
ALCA-Iztapalapa II cumple con todos los requisitos establecidos en el
articulo 14(1) y que amerita solicitar una respuesta de la Parte con
acuerdo al articulo 14(2), por las razones que a continuacién se exponen.

II. RESUMEN DE LA PETICION

El Peticionario sostiene que México esta incurriendo en omisiones
en la aplicacion efectiva de su legislacion ambiental respecto de la opera-
cién de una fabrica de material para calzado, propiedad de la empresa
ALCA,SA deCV (“ALCA”), ubicada en un predio colindante al domici-
lio del Peticionario en la colonia Santa Isabel Industrial, Iztapalapa,
Ciudad de México, DF.2 El Peticionario afirma que las emisiones atmos-
féricas de la fabrica y el manejo de sustancias y residuos peligrosos por
los empleados de ALCA violan el articulo 150 de la Ley General del Equili-
brio Ecoldgico y la Proteccién al Ambiente (“la LGEEPA”) y los articulos 414
parrafo primero y 415 fraccion I del Codigo Penal Federal (“el CPF”).3 En
particular, se desprende que el Peticionario asevera que la empresa ilici-
tamente, sin aplicar las medidas de prevencién y seguridad, realiza
actividades de almacenamiento, desecho y descarga de sustancias con-
sideradas peligrosas que causan dafio al ambiente.4 El Peticionario
también sostiene que ALCA, sin aplicar las medidas de prevencién o
seguridad, emita, despida o descarga en la atmésfera gases, humos, pol-
vos o contaminantes que ocasionan dafios al ambiente.> Se destaca por
fin que el Peticionario alega que la empresa estd omitiendo manejar
materiales y residuos peligrosos con arreglo a la LGEEPA y las normas
oficiales mexicanas expedidas por la Secretaria de Medio Ambiente y

Paginas 1y 5 de la peticién.

Paginas 1, 3 y 4 de la peticion.

Paginas 3 y 4 de la peticién.

Pagina 3 de la peticion, en letra negrita.
Ibid.
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Recursos Naturales.¢ El Peticionario asevera que estas presuntas viola-
ciones estan causando contaminacién que dafia su salud y la de su fami-
lia.7 Asevera ademds que la Procuraduria Federal de Proteccién al
Ambiente (“la Profepa”), a pesar de haber comprobado la existencia de
violaciones al inspeccionar la fabrica, dio por concluido el trdmite de una
denuncia popular interpuesta por el Peticionario sin, por lo tanto, tomar
las acciones necesarias para poner fin a las presuntas violaciones.8

III. ANALISIS DE LA PETICION CONFORME AL ARTICULO
14(1) DEL ACAAN

El articulo 14(1) del Acuerdo establece que:

El Secretariado podrd examinar peticiones de cualquier persona u orga-
nizacién sin vinculacién gubernamental que asevere que una Parte
estd incurriendo en omisiones en la aplicacion efectiva de su legislacién
ambiental, si el Secretariado juzga que la peticion:

(@)

(b)

(©

(d)

(e

(f)

se presenta por escrito en un idioma designado por esa Parte en una
notificacion al Secretariado;

identifica claramente a la persona u organizacién que presenta la peti-
cién;

proporciona informacién suficiente que permita al Secretariado revi-
sarla, e incluyendo las pruebas documentales que puedan susten-
tarla;

parece encaminada a promover la aplicacién de la ley y no a hostigar
una industria;

sefala que el asunto ha sido comunicado por escrito a las autoridades
pertinentes de la Parte y, si la hay, la respuesta de la Parte; y

la presenta una persona u organizacion que reside o esta establecida
en territorio de una Parte.

6. Pagina 4 de la peticién, en letra negrita.

7. Pagina 2 de la peticién.

8. Paginas 1y 2 de la peticién ulterior, SEM-02-005/ ALCA-Iztapalapa, pagina 2 de la
peticién y anexo: Acta administrativa de la Subsecretaria de Atencién Ciudadana
y Normatividad, Direccién General de Atencién Ciudadana, Direccién General
Adjunta de Atencion Ciudadana, Subdireccién de Atencién Directa y Gestién Inme-
diata de la Secretaria de Contraloria y Desarrollo Administrativo con fecha 23 de
octubre de 2002.
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Sibien el articulo 14(1) no pretende colocar una gran carga para los
peticionarios, en esta etapa se requiere al menos de cierta revision inicial
para verificar que la peticién cumple con estos requisitos.? Por lo tanto, el
Secretariado examiné la peticion en cuestién con tal perspectiva en
mente.

La primera cuestion es si la peticién “asevera que una Parte esta
incurriendo en omisiones en la aplicaciéon efectiva de su legislacién
ambiental”. En la peticién, el Peticionario afirma: “...asevero que el
Estado mexicano esta incurriendo en omisiones en la aplicacion efectiva
de su legislacion ambiental”.10 La peticién hace referencia a los articulos
3 fraccién I y 150 de la LGEEPA y a los articulos 414 parrafo primero y
415 fraccién I del CPFE. De acuerdo con la definicién contenida en el
articulo 45(2) del ACAAN, estas disposiciones califican como “legisla-
cién ambiental” porque su propédsito principal coincide con la protec-
cién del medio ambiente, o la prevencion de un peligro contrala vida o la
salud humana, a través de la prevencion, el abatimiento o el control de
una fuga, descarga o emision de contaminantes ambientales. Las prime-
ras dos disposiciones se refieren respectivamente a la definicién legal del
término “ambiente”, asi como al deber de manejar los materiales y resi-
duos peligrosos con arreglo a la legislacion ambiental.!1 Por su parte, los
articulos 414 parrafo primero y 415 fraccién I del CPF sancionan penal-
mente a aquellos que ilicitamente o sin aplicar las medidas de preven-
cién y seguridad necesarias realicen, ordenen o autoricen actividades
con sustancias consideradas peligrosas o emisiones de gases, humos,
polvos o contaminantes que ocasionen dafios al ambiente.12

9.  Enestesentido, véanse la Determinacién conforme al articulo 14(1) en relacién con
la peticién SEM-97-005/ Animal Alliance of Canada, et al., y la Determinacién con-
forme alosarticulos 14(1) y (2) relativa ala peticién SEM-98-003 / Department of the
Planet Earth, et al., en su version revisada.

10. Pagina 1 de la peticién.

11.  Articulo 3 de la LGEEPA:

“Para los efectos de esta Ley se entiende por:

“I.- Ambiente: El conjunto de elementos naturales y artificiales o inducidos por el
hombre que hacen posible la existencia y desarrollo de los seres humanos y demés
organismos vivos que interactian en un espacio y tiempo determinados...”
Articulo 150 de la LGEEPA:

“Los materiales y residuos peligrosos deberan ser manejados con arreglo a la pre-
sente Ley, su Reglamento y las normas oficiales mexicanas que expidala Secretaria,
previa opinion de las Secretarias de Comercio y Fomento Industrial, de Salud, de
Energia, de Comunicaciones y Transportes, de Marina y de Gobernacién. La regu-
lacién del manejo de esos materiales y residuos incluird segtin corresponda, su uso,
recoleccion, almacenamiento, transporte, retiso, reciclaje, tratamiento y disposi-
cién final.”

12.  Articulo 414 del CPF:

“Se impondra pena de uno a nueve afios de prisién y de trescientos a tres mil dias
multa al que ilicitamente, o sin aplicar las medidas de prevencién o seguridad,
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El Secretariado determina que la peticién también satisface los
requisitos establecidos en los seis incisos del articulo 14(1), por las
siguientes razones. De acuerdo con el inciso a), la peticion se presentd
por escrito en espafiol, idioma designado por México.13 El Peticionario
se identificé como Angel Lara Garcia, con residencia en México, satisfa-
ciendo asilos requisitos de los incisos b) y f).14 De igual forma, la peticién
cumple con el requisito del inciso e), al sefialar que en numerosas ocasio-
nes el asunto se comunicé por escrito a las autoridades pertinentes de la
Parte, y proporciona informacién sobre la respuesta de la Parte, ane-
xando a la peticién copias de correspondencias con las autoridades
pertinentes.15

En su determinaciéon del 17 de diciembre de 2002, el Secretariado
concluyé que la peticion anterior, SEM-02-005/ALCA-Iztapalapa, no
cumplia con los requisitos de los incisos c) y d) del articulo 14(1) porque
carecia de informacién suficiente para permitir al Secretariado anali-
zarla, de acuerdo con el inciso c), y satisfacerse, de acuerdo con el inciso
d), que la peticiéon no parecia estar encaminada a hostigar una industria.
La nueva peticién, SEM-03-004/ ALCA-Iztapalapa II, si contiene infor-
macién suficiente para permitir al Secretariado analizarla y satisfacerse
por cuanto a que la peticién no parece estar encaminada a hostigar una
industria.

Lanueva peticion identifica claramente las disposiciones legislati-
vas materia de la peticionl¢ y se refiere a varias actuaciones del Peticio-
nario ante diversas autoridades para que se sancionen las presuntas
violaciones a las disposiciones citadas. En particular, la nueva peticién
hace referencia a un procedimiento de denuncia popular entablado por
el Peticionario que la Profepa dio por concluido el 8 de octubre del 2002

realice actividades de produccién, almacenamiento, trafico, importacién o expor-
tacion, transporte, abandono, desecho, descarga, o realice cualquier otra actividad
con sustancias consideradas peligrosas por sus caracteristicas corrosivas, reacti-
vas, explosivas, toxicas, inflamables, radiactivas u otras andlogas, lo ordene o auto-
rice, que cause un dano a los recursos naturales, a la flora, a la fauna, a los
ecosistemas, a la calidad del agua, al suelo, al subsuelo o al ambiente.”
Articulo 415 del CPF:
“Se impondra pena de uno a nueve afios de prisién y de trescientos a tres mil dias
multa, a quien sin aplicar las medidas de prevencién o seguridad:
“I. Emita, despida, descargue en la atmosfera, lo autorice u ordene, gases, humos,
polvos o contaminantes que ocasionen dafios a los recursos naturales, a la fauna, a
la flora, a los ecosistemas o al ambiente, siempre que dichas emisiones provengan
de fuentes fijas de competencia federal, conforme alo previsto enla Ley General del
Equilibrio Ecolégico y la Proteccién al Ambiente.”

13. Véanse el articulo 14(1)(a) del ACAAN y el apartado 3.2 de las Directrices.

14. Pégina 1 de la peticiéon.

15. Péginas 1y 2 de la peticion.

16. Paginas 3 y 4 de la peticién.
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conbase en el articulo 199 inciso VII de la LGEEPA, el cual dispone: “Los
expedientes de denuncia popular que hubieren sido abiertos, podran ser
concluidos por las siguientes causas: [...] Por la emisién de una resolu-
cién derivada del procedimiento de inspeccién.”

El Peticionario anex¢é a la nueva peticién copia de un oficio de la
Profepa en el cual ésta senala haber detectado diversas contravenciones
y posibles infracciones a la normatividad ambiental en visitas de inspec-
cién practicadas ala fabrica entre 1994 y 2001 en atencién a varias denun-
cias del Peticionario.l” A la nueva peticién también se anexé copia de un
oficio de la Profepa que menciona que la Delegacién de la Profepa en la
Zona Metropolitana del Valle de México hubiera informado a la Direc-
cién General de Denuncias Ambientales, Quejas y Participacion Social
de la Profepa

del resultado de las diligencias realizadas en la atencién de la denuncia de
mérito (promovida por Omar A. Velasco y Angel Lara Garcia el 19 de
noviembre de 1998 y 14 de septiembre del 2000 en contra de la emision de
gases toxicos por parte de ALCA), en los siguientes términos: que con
fecha 7 de septiembre del 2001 se dict6 resolucién administrativa, No.
1460/01-D, en contra de la empresa denunciada y que todos los procedi-
mientos administrativos abiertos a la empresa ALCA, S.A. de C.V,, se
encuentran debidamente concluidos.18

Enun acta administrativa anexa a la nueva peticién, el Peticionario
declara: “[...] nunca se me hizo del conocimiento tal resolucion, es decir,
de la supuesta inspeccién nunca se informé nada al respecto [...]".19
Afirma que siguen las emisiones que estan afectando su salud y la de su
familia.20

De acuerdo con el inciso (d) del articulo 14(1), la nueva peticién
parece encaminada a promover la aplicacién delaley y no a hostigar una
industria. Si bien la peticién se refiere al presumido incumplimiento
de una empresa en particular con las normas ambientales, las asevera-
ciones contenidas en la peticién se enfocan en las actuaciones de las

17. Carta de Edgar del Villar Alvelais, Director General, Direccién General de Denun-
cias Ambientales de la Profepa, dirigida a la diputada Lorena Rios Martinez, presi-
denta del Comité de Atencién, Orientacién y Quejas Ciudadanas de la Asamblea
Legislativa del Distrito Federal, Oficio Num.: DG/094/DI/167/2002; FOLIO:
0274/98/2 con fecha 14 de febrero de 2002.

18. FolioNo.0274/98/2; Asunto: Acuerdo resolutivo, con fecha 8 de octubre de 2002.

19. Acta administrativa de la Subsecretaria de Atencién Ciudadana y Normatividad,
Direccion General de Atenciéon Ciudadana, Direccién General Adjunta de Aten-
cién Ciudadana, Subdireccién de Atencién Directa y Gestion Inmediata de la Secre-
taria de Contraloria y Desarrollo Administrativo con fecha 23 de octubre de 2002.

20. Ibid.



SEM-03-004 269

autoridades ambientales respecto de ALCA.21 Ademas, el Peticionario
no es un competidor de ALCA, y la peticién no parece intrascendente.

Por las razones expuestas arriba, el Secretariado determiné que la
peticion satisface todos los requisitos del articulo 14(1).

IV. ANALISIS DE LA PETICION CONFORME AL ARTICULO
14(2) DEL ACAAN

El articulo 14(2) del ACAAN dispone que cuando considere que
una peticién cumple con los requisitos estipulados en el pérrafo 1 del
articulo 14, el Secretariado determinara si la peticién amerita solicitar
una respuesta de la Parte. Para decidir si debe solicitar una respuesta, el
Secretariado se orientara por las siguientes consideraciones:

(a) silapeticiénalega dafio alapersonauorganizacién quela presenta;

(b) sila peticién, por si sola o conjuntamente con otras, plantea asuntos
cuyo ulterior estudio en este proceso contribuiria a la consecucién de
las metas del ACAAN;

(c) sisehaacudido alosrecursos al alcance de los particulares conforme
a la legislacion de la Parte; y

(d) sila peticién se basa exclusivamente en noticias de los medios de
comunicacion.

Orientandose por las consideraciones expuestas arriba, el Secreta-
riado determina que la peticién amerita solicitar una respuesta a la Parte.
De acuerdo con el inciso (a) del articulo 14(2), la peticién alega dafio a la
salud del Peticionario y la de los miembros de su familia.22 En particular,
el Peticionario alega que

derivado de los desechos téxicos que expulsa (ALCA) hasta la actualidad
en forma de vapores y pestilencias altamente desagradables, es que
empecé a tener sintomas como astenia, adinamia, mareos, vértigo, cefalea
en region occipital y dolor abdominal, acompafiado de ndusea y vémito,
asi como temblor fino en extremidades superiores, dolor de cabeza, irrita-
cién de los 0jos.23

21. Paginas 1y 2 de la peticion.

22. Pagina 2 de la peticién.

23. Acta Administrativa de la Subsecretaria de Atencion Ciudadana y Contraloria
Social, Direcciéon General de Atenciéon Ciudadana, Direccién General Adjunta de
Atencién Ciudadana de la Secretaria de Contraloria y Desarrollo Administrativo
con fecha 18 de enero de 2001.
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Ademas, entre los anexos de la peticién se encuentran numerosas
cartas en las cuales personas que han acudido al domicilio del Peticiona-
rio afirman haber sufrido molestia por las emisiones atmosféricas de la
fabrica de ALCA.24 La peticiéon también plantea asuntos cuyo ulterior
estudio en este proceso contribuiria a la consecucién de las metas del
ACAAN, sobre todo las dispuestas en los incisos (a), (g) v (j) del articulo
1 del ACAAN. El Peticionario ha interpuesto denuncias populares ante
la Profepa para obtener que se investigue y se ponga fin a las presuntas
violaciones en las que esta incurriendo ALCA, por lo que ha compro-
bado haber acudido a los recursos al alcance de los particulares con-
forme a la legislacién de la Parte.25> Finalmente, la peticién no se basa
exclusivamente en noticias de los medios de comunicacién, sino en actas
de autoridades ambientales y otros escritos.

V. DETERMINACION DEL SECRETARIADO

El Secretariado examin¢é la peticion SEM-03-004/ALCA-
Iztapalapa II de acuerdo con el articulo 14(1) del ACAAN y determina
que la misma cumple con todos los requisitos alli establecidos segin
las razones expuestas en esta Determinacién. Asimismo, tomando en
cuenta el conjunto de los criterios establecidos en el articulo 14(2) del
ACAAN, el Secretariado determina que la peticién amerita solicitar una
respuesta a la Parte interesada, en este caso los Estados Unidos Mexica-
nos, y asi lo hace.

Conforme a lo establecido en el articulo 14(3) del ACAAN, la Parte
podra proporcionar una respuesta a la peticién dentro de los 30 dias
siguientes a la recepcion de esta notificacioén, y en circunstancias excep-
cionales, dentro de los 60 dias siguientes a la misma. Dado que a la Parte
interesada ya se le enviaron copias de la peticién y de los anexos respecti-
vos, no se acompafian a esta Determinacion.

24. Véanse, por ejemplo, carta de la representante de la Comisién de Preservacion del
Medio Ambiente y Proteccion Ecolégica, Cristina Alcayata, dirigida a Antonio
Azuela de la Cueva, Procurador Federal del Medio Ambiente, del 17 de enero de
1997; carta del subdirector de Unidades Gerontolégicas del Instituto Nacional de la
Senectud (ahora Instituto Nacional de Adultos en Plenitud) Alejandro Marin Gue-
1ra, dirigida “A Quien Corresponda”, del 5 de diciembre de 2001; carta de Miguel
Angel Barragdn Reynaga, Audio Mundo de México, S.A. de C.V,, dirigida “A
Quien Corresponda”, del 23 de octubre de 2002.

25. Pégina 1 de la peticion.
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Sometido respetuosamente a su consideracion el 9 de septiembre
de 2003.

Secretariado de la Comisién para la Cooperacién Ambiental

por: Katia Opalka
Oficial Juridica
Unidad de Peticiones Ciudadanas

ccp:  Dra. Olga Ojeda Cérdenas, Semarnat
Ms. Norine Smith, Environment Canada
Ms. Judith E. Ayres, US EPA
Sr. Angel Lara Garcia
Sr. William Kennedy, Director Ejecutivo de la CCA






Secretariat of the Commission
for Environmental Cooperation

Article 15(1) Notification to Council that
Development of a Factual Record is Warranted

Submission Number: SEM-03-004 (ALCA-Iztapalapa II)

Submitter: Angel Lara Garcia
Concerned Party: United Mexican States
Date of Receipt: 17 June 2003

Date of this Notification: 23 August 2004

I EXECUTIVE SUMMARY

Under Articles 14 and 15 of the North American Agreement on
Environmental Cooperation (NAAEC), the Secretariat of the Commis-
sion for Environmental Cooperation (CEC) of North America (the “Sec-
retariat”) may consider submissions asserting that a Party to NAAEC is
failing to effectively enforce its environmental law. If the Secretariat
finds that the submission meets the requirements of Article 14(1), it shall
then determine whether the submission warrants requesting a response
from the Party named in the submission, in accordance with Article
14(2). The Secretariat may notify the Council that it considers that the
submission warrants developing an Article 15 factual record, in light of
any response from the Party. By a two-thirds vote, the Council may
instruct the Secretariat to prepare a factual record. The final factual
record, again by a vote of two-thirds of the members of the Council, may
then be made public.

This Notification contains the Secretariat’s Article 15(1) analysis

with respect to whether the submission filed 17 June 2003 warrants the
development of a factual record.

273
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This submission asserts that Mexico is failing to effectively enforce
its environmental laws with respect to the operation of a footwear mate-
rials factory owned by the company ALCA, SA de CV (ALCA), located
on a property neighboring the Submitter’s home in the Santa Isabel
Industrial neighborhood of Iztapalapa Delegation in Mexico City.!

On 9 September 2003, the Secretariat determined that the submis-
sion met the requirements of Article 14(1) of NAAEC. Furthermore, in
light of the criteria set forth in NAAEC Article 14(2), the Secretariat con-
sidered that the submission warranted a request for a response from the
Party. Mexico provided the Secretariat with a response to the submis-
sion on 4 December 2003.

Although the submission and Mexico’s response provide some
information regarding certain proceedings related to the assertions in
the submission, central questions regarding those assertions remain.
The proceedings discussed in the submission and Mexico’s response
were all concluded well before the filing of the Submitter’s submissions
in November 2002 and June 2003, in which the Submitter asserts that
ALCA'’s alleged violations continue despite any action Mexico has
taken, and the Secretariat has no information indicating that any action
has been taken with respect to the assertions in the submission since the
filing of the submissions. Accordingly, as described further in this notifi-
cation, pursuant to Article 15(1) of NAAEC, the Secretariat hereby noti-
fies the Council that the submission warrants the development of a
factual record in accordance with the provisions of section IV below.

II. THE SUBMISSION
A. Background

On 25 November 2002, Angel Lara Garcia (the “Submitter”) sub-
mitted to this Secretariat a submission (SEM-02-005/ ALCA-Iztapalapa)
under Articles 14 and 15 of NAAEC. The Secretariat determined on 17
December 2002 that the submission did not meet the requirements of
sections (c) and (d) of Article 14(1) of NAAEC. Based on section 6.2 of the
Guidel