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RESPONSE OF THE UNITED STATES OF AMERICA
TO SUBMISSION ON ENFORCEMENT MATTERS 98-003
MADE BY THE DEPARTMENT OF THE PLANET EARTH, INC., ET AL.
UNDER ARTICLE 14 OF
THE NORTH AMERICAN AGREEMENT ON ENVIRONMENTAL COOPERATION

l. INTRODUCTION

This memorandum responds to a request from the Secretariat of the Commission for
Environmenta Cooperation (“CEC” or “Commisson”) that the Government of the United States of
Americarespond to Submission on Enforcement Matters 98-003 by the Department of the Planet
Earth, Inc.; Serra Club of Canada; Friends of the Earth; Washington Toxics Codlition; Nationa
Cadition Againg the Misuse of Pesticides; WASHPIRG,; Internationd Ingtitute of Concern for Public
Hedlth; Reach for the Unbleached; and Dr. Joseph Cummins, Ph.D., Professor Emeritus of the
University of Western Ontario (“ Submitters’), made under Article 14 of the North American
Agreement on Environmenta Cooperation (“NAAEC” or “Agreement”), September 14, 1993, U.S--
Can-Mex., 321.L.M. 1480. Article 14 provides that the Secretariat may consider submissions from
non-governmental organizations or persons which assert that Canada, Mexico or the United States
(“the Parties”) isfailing to effectively enforce its environmenta law. See, id., 32 1.L.M. at 1488. If the
Secretariat consdersthat asubmission, in light of any response from the Party concerned, warrants
development of afactud record, the Secretariat isto so inform the governing Council of the
Commission, and provide the reasons why it believes that afactual record iswarranted. See, id., art.
15(1), 321.L.M. at 1488. The Secretariat shall prepare afactual record with respect to the submission
if the Council, by at least atwo-thirds vote, ingtructsit to do so. See, id., art. 15(2), 32 1.L.M. at 1488.

On May 28, 1998, the Submitters made a submission in which they assert that the United States
isfailing to effectively enforce its environmenta |law because recent regulatory programs developed by
the United States Environmental Protection Agency (“EPA” or “the Agency”) to control emissions of
mercury and dioxins/furans® (hereinafter referred to as “dioxing’) from municipal solid waste

LAl dioxin and furan compounds, of which there are many, are “related” to each other in that they are
al chlorinated benzene ring chemicas. See, “ Test Methods. Method 23 — Determination of
Polychlorinated Dibenzo-P-Dioxins and Polychlorinated Dibenzo Furans from Stationary Sources,” 40
C.F.R. Part 60, Appendix A (1998)(describing in greater detail the relationship among dioxin and furan
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combustors and medical waste incinerators violate sections 101(c), 115(a) and (b), and 129(8)(2) of
the Federd Air Pollution Prevention and Control Act? (“Clean Air Act” or “CAA” or “Act”), as
amended, and the Pollution Prevention Act of 1990.2 In addition, the Submitters assert that the same
regulatory programs condtitute afailure by the U. S. to enforce its environmentd law because the
programs do not address the “virtua eimination of persstent toxic substances’ and “zero emisson”
requirements of the United States-Canada Grest Lakes Water Quality Agreement,* and violate the
Agreement Between the Government of Canada and the Government of the United States of America

compounds). See also, EPA Air and Radiation Docket A-98-08, Items 11-A-005, IV-B-10 and V-
B-11; Docket A-90-45, Items 11-B-23 and 1V-B-5. Since dioxin and furan compounds are related,
they are often referred to as “dioxing/furans.” EPA has adopted a convention of referring to
“dioxingfurans’ as“dioxins,” and this memorandum aso uses that convention.

242 U.S.C. § 7401 et. seq.
%42 U.S.C. § 13101 et. seq.
*Great Lakes Water Quality Agreement, 1978, as amended by the 1983 and 1987 Protocols, Nov. 22,

1987, Can.-U.S., 30 U.S.T. 1303, T.I.A.S. No. 9257, as amended on Oct. 16, 1983, T.1.A.S. No.
10798, and Nov. 18, 1987, T.l.A.S. No. 11551.
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Concerning Transboundary Movement of Hazardous Waste® See, “NGO Petition” Department of the
Panet Earth, Inc., et d., May 28, 1998, at 8-9 [hereinafter the “Origina Submisson’].

°Agreement Concerning the Transboundary Movement of Hazardous Waste, Oct. 28, 1986, Can.-
U.S, T.I.LA.S. No. 11099.
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The Secretariat reviewed the Origind Submission in light of the criteria set forth in Article 14(1)
of the NAAEC and concluded that the Article 14(1) processis not an gppropriate forum for the issues
raised because the assertion that EPA’ s regulations allow hazardous air pollutant emissionsin excess of
what is required by domestic Satutes or international agreements relates to aform of standard-setting
activity, rather than to aform of enforcement activity. See, “ Determination Pursuant to Article 14(1) of
the North American Agreement on Environmental Cooperation,” Secretariat of the CEC, December
14, 1998, at 3-4 [hereinafter “ Secretariat’s Origind Submission Determination”]. Therefore, the
Secretariat concluded that assartionsin the Origind Submission fell outside of the scope of Article 14(1)
of the Agreement, and terminated the Article 14 process with respect to that Submission, unlessthe
Submitters were to provide the Secretariat with a submisson that conforms to the criteria of Article
14(1) within thirty days of receipt of the Secretariat’s determination.® See, id. at 6.

The Submitters presented a letter to the Secretariat on January 4, 1999, which they requested
the Secretariat to consder, together with the Origind Submission and its supporting materids, to bea

®The Guiddines that implement Articles 14 and 15 of the NAAEC alow the Submitter “30 daysto
provide the Secretariat with a Submission that conforms to the criteria of Article 14(1) of the Agreement
...", diter receipt of notification from the Secretariat that the original submission made by the submitters
does not conform to those criteria See, “ Guiddines for Submissions on Enforcement Matters under
Articles 14 and 15 of the North American Agreement on Environmental Cooperation,” Guiddines 6.1
and 6.2.
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new and amended submission. See, “Amended NGO Petition to the North American Commission for
Environmental Cooperation for an Investigation and Creation of a Factuad Record Under Articles 14
and 15,” Department of the Planet Earth, Inc., et d., January 4, 1999, at 2 [hereinafter “the Amended
Submisson’]. In the Amended Submission the Submitters reasserted many of the issuesraised in the
Origind Submission, and added at least one new dlegation of falure by the U.S. to effectively enforce
its environmenta law.

The Secretariat, in acommunication issued on September 8, 1999, concluded that assertionsin
the Amended Submission relating to obligationsin internationa agreements fall outside the scope of the
Article 14 process because such agreements are not “environmenta law” within the meaning assgned to
that term by Article 45(2) of the NAAEC. See, “Determination Pursuant to Article 14(1) and (2) of the
North American Agreement on Environmenta Cooperation,” Secretariat of the CEC, September 8,
1999, at 4-5 [hereinafter “ Secretariat’ s Amended Submission Determination”]. 1t also concluded that
the assertion that EPA had falled to comply with agenerd legidative directive regarding pollution
prevention is not aground for an Article 14 submission because the directive is not oriented toward
enforcement of environmenta law. See, id. at 8. However, the Secretariat determined that two of the
dlegationsin the Amended Submisson met the criteria of Article 14(1) of the Agreement. See, id. at 5
7. After reviewing these two dlegationsin light of the consderations of Article 14(2) of the NAAEC,
the Secretariat asked the United States to respond to the dlegations. See, id. at 9.

These dlegations, to which the United States must respond in accordance with Article 14(3)’
of the NAAEC, are: (1) that the United Statesis falling to effectively enforce its environmentd law

"This article requires the Party concerned to “advise the Secretariat” of certain information “within 30
days or, in exceptiond circumstances and on notification to the Secretariat, within 60 days of delivery of
the request” from the Secretariat for a response to the assertions in the submission, including “any . . .
information the Party wishesto submit . ...” See, NAAEC, art. 14(3) and 14(3)(b), 321.L.M. a
1488. The Secretariat is required to forward a copy of the submission and any supporting information
provided with the submission to the Party at the time the Secretariat requests a response from that Party
to the assertionsin the submisson. Seeg, id., art. 14(2)(d), 32 1.L.M. at 1488.
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because, under its Federd regulatory programs, it does not adequately inspect and monitor mercury and
dioxins emissons from municipad waste combustors and medica waste incinerators; and (2) the United
Saesisfaling to fulfill requirements of section 115 of the Clean Air Act. With respect to the second
alegation, the Submitters claim that the U.S. government has not adhered to section 115 because,
athough the EPA Administrator has received reports from “duly congtituted internationa agencies’
dating that hazardous air pollutants from the United States may be “reasonably anticipated to endanger
public hedth or welfare” in aforeign country (i.e., Canada), the Adminidrator has failed to so notify the
Governors of the U. S. gates from which the pollutants are emitted, thereby failing in turn to trigger a
lega requirement that those states modify their CAA State Implementation Plans to the extent that they
are “inadequate to prevent or diminate the endangerment.” See, Amended Submission at 10-11.

The United States Government believes that the Article 14 process is an important component
of the cooperative environmental protection efforts among the Parties to the NAAEC. The United
States has been and continues to be a firm supporter of the process established by Articles 14 and 15.
Nevertheless, as the CEC Secretariat has recognized, certain types of assertions are not properly the
subject of afactud record. In the case of the two allegations to which the Secretariat has asked that the
U.S. government respond, preparation of afactua record on the Submitters' claims would not be, for
the following reasons, awise use of the CEC' s resources, nor would it sgnificantly advance the godss of
the NAAEC. Fird, the Submitters alegation concerning EPA’ singpection and monitoring activities
does not meet the requirements of the NAAEC for submissions on enforcement matters. Second, the
United Statesis not failing to effectively enforce its environmenta law rdating to the ingpection and
compliance monitoring of mercury and dioxins emissions from municipa waste combustors and medica
waste incinerators. Third, the Submitters assertion concerning section 115 of the Clean Air Act
misstates the requirements of the law, which, in any event, the United States is not failing to effectively
enforce. Findly, the United States is taking significant action to reduce atmaospheric depostion of
dioxins and mercury from muncipa waste combustors and medica waste incinerators, including
deposition to the Great Lakes ecosystem. For dl of these reasons the United States believes the
Secretariat should not determine that preparation of afactua record on the Submitters alegationsis
warranted.

. BACKGROUND

A. Clean Air Act Provisons Relevant to Municipal Waste Combustor and Medical
Waste Incinerator Standards and Monitoring Requirements
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1 Section 112 Maximum Achievable Control Technology and Residual
Risk Standards

Pursuant to the Clean Air Act, EPA is required to regulate sources of 188 listed

hazardous air pollutants (“HAPS’), including mercury and dioxins. Section 112 of the Act establishes
the primary framework by which EPA identifies HAPs, and then devel ops performance standards for
the control of emissons from gtationary sources of HAPs. EPA ligs ar pollutants as HAPs pursuant to
the criteria and procedures set forth in section 112(b) of the Act, 42 U.S.C. § 7412(b), and then lists
categories of sources of HAP emissions under CAA section 112(c), 42 U.S.C. § 7412(c). After EPA
lisss HAP source categories, the Agency undertakes standard-setting rulemaking actions to establish
technol ogy-based emission standards and other requirements, including monitoring requirements, under
section 112(d), 42 U.S.C. 8§ 7412(d). For mgor sources and, at EPA’ s discretion, for smaller “area”
sources, these sandards are called Maximum Achievable Control Technology (“MACT”) standards.

The Act provides that MACT gtandards “shdl require the maximum degree of reductionin
emissions of the hazardous air pollutants subject to this section (including a prohibition on such
emissons, where achievable) that the Adminidrator, taking into consideration the cost of achieving such
emission reduction, and any non-air quaity health and environmenta impacts
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and energy requirements, determinesis achievable for new or existing sourcesin the category or
subcategory to which such emission standard applies, through application of measures, processes,
methods, systems or techniques including, but not limited to, measures which— (A) reduce the volume
of, or eiminate emissons of, such pollutants through process changes, subgtitution of materids or other
modifications, (B) enclose systems or processes to eliminate emissions, (C) collect, capture or treat
such pollutants when released from a process, stack, storage or fugitive emissions point, (D) are desgn,
equipment, work practice, or operationa standards (including requirements for operator training or
certification) as provided in subsection (h) of this section, or (E) are a combination of the above.” 42
U.S.C. § 7412(d)(2).

The 1990 Amendments to the Clean Air Act provided EPA with a 10-year schedule for
promulgating MACT standards under section 112. This schedule is set forth in section 112(e), 42
U.S.C. 8§ 7412(e). Once EPA adoptsaMACT standard for a specific source category, new and
reconstructed sources in the category are generdly required to immediately comply with the MACT
standard. 42 U.S.C. 8 7412(i)(1) and (2). Existing sources generaly have up to 3 yearsto comply
after EPA adoptsaMACT standard. 42 U.S.C. 8 7412(i)(3). The Act at section 112(f) also directs
EPA to later adjust MACT standards as needed “in order to provide an ample margin-of safety to
protect public hedlth . . . or to prevent, taking into consderation costs, energy, safety, and other relevant
factors, an adverse environmentd effect.” 42 U.S.C. 8 7412(f)(2)(A). These“residua risk” standards
are generdly required to be adopted no later than 8 years after promulgation of the rlevant MACT
standard. 42 U.S.C. 8§ 7412(f)(2)(C).

2. Municipal Waste Combustor and Medical Waste Incinerator Clean
Air Act Section 111 and 129 Perfor mance Standards and Monitoring
Requirements

Prior to 1990 U.S. law did not require EPA to take actions to reduce dioxins and mercury
emissons from municipad waste combustors (“MWCs’) and medica waste incinerators (“MWIS”).
The 1990 Clean Air Act amendments included new legidation directing EPA to establish regulations to
limit emissons of saverd HAPS, including mercury and dioxins, from solid waste incineration units (e.g.,
MWCs and MWIs). See, Pub. L. 101-549, section 305 (Nov. 15, 1990), 104 Stat. 2577, codified at
42 U.S.C. § 7429.° EPA sets standards for these solid

8Access to the text of the Clean Air Act and other U.S. environmental laws and regulations is available
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waste incineration units under sections 111 and 129 of the Act, instead of section 112 of the Act. The
performance standards applied to these sources under section 129(a)(2) are MACT standards and, as
required by the Act, must include numerica emissons limitations for savera listed pollutants, including
mercury and dioxins. 42 U.S.C. 8§ 7429(8)(2)-(4). For new incineration units performance standards
are known as new source performance standards (“NSPS’).° For existing incineration units, these
standards are called “emissions guiddines’ (“EGS’),* and the Act directs U.S. states to submit plansto

through the Internet at http://mwww.epa.gov/epahome/rules.html.

*New MWCs and MWIs are those constructed after the performance standards were proposed. A
NSPSisaU.S. Federa standard and is enforceable directly by the Federa government and by citizen
suit under the Act. 42 U.S.C. 8 7604(a)(1). States may assume primary implementation and
enforcement respongbilities for aNSPS by seeking delegation of implementation and enforcement
authority from the Federal government under CAA section 111(c)(1). 42 U.S.C. 8 7411(c)(1).

°An EG is not enforcesble until it is reflected in a state or Federa plan. 42 U.S.C. § 7429(f)(2). If a
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EPA regarding their implementation and enforcement.™ 42 U.S.C. § 7429(b)(2). State plans must

date fails to submit an approvable plan, EPA must enforce a Federd planinthe state. 42 U.S.C. §
7429(b)(3).

M\ith regard to MWCs, no new MWCs have been constructed since the most recent NSPS for
MW(Cs were proposed in 1994. Implementation of the MWC regulations has therefore focused on
exising MWCs. Currently there are 172 existing MWC units located at 68 MWC plants, which arein
turn located in 25 U.S. states. Most MWC plants have two or three existing units to allow operational
flexibility when one unit must be removed for maintenance. All of these MWCs are currently subject to
regulation, either through a state plan or through the Federa plan (i.e, if astate does not have an
approved plan). See, 40 C.F.R. § 62.14102; Internet site
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provide for compliance by existing sources with the EGs no later than 5 years after EPA adopts the
gandards. Aswith MACT standards under section 112, section 129(h)(3) of the Act directs EPA to
subject standards promulgated under section 129(a) to the residual risk program under section 112(f), if
necessary to provide an ample margin of safety to protect public hedlth or to prevent an adverse
environmentdl effect. 42 U.S.C. § 7429(h)(3).

As part of each standard-setting rulemaking EPA undertakes for MWCs and MWIs under
sections 111 and 129, CAA section 129(c) requires EPA to also adopt monitoring regulations
“requiring the owner or operator of each solid waste incineration unit -- (1) to monitor emissons from
the unit at the point a which such emissions are emitted into the ambient air (or within the stack,
combustion chamber or pollution control equipment, as appropriate) and at such other points as
necessary to protect public health and the environment; (2) to monitor such other parameters relating to
the operation of the units and its pollution control technology as the Adminigtrator determines are
appropriate; and (3) to report the results of such monitoring.” 42 U.S.C. § 7429(c)(1)-(3). The
subsection further provides that *[s|uch regulations shdl contain provisions regarding the frequency of
monitoring, test methods and procedures validated on solid waste incineration units, and the form and
frequency of reports containing the results of monitoring and shal require that any monitoring reports or
test resultsindicating an exceedance of any standard under this section shall be reported separately and
in amanner that facilitates review for purposes of enforcement actions.” 42 U.S.C. § 7429(c). In
addition, “[s]uch regulaions shdl require that copies of the results of such monitoring be maintained on
file a the facility concerned and that copies shall be made available for ingpection and copying by
interested members of the public during busness hours” 1d.

In addition to the CAA section 129(c) monitoring requirements, MWCs and MWiIsthat are
“major sources’ under the Act are subject to the provisions of section 114(a)(3) requiring “enhanced
monitoring and submission of compliance certifications” 42 U.S.C. § 7414(a)(3). This provison of the
Act directs EPA to establish guidance on implementing this requirement  through rulemaking, and
provides. “Compliance certifications shdl include (A) identification of the goplicable requirement thet is

http://Mmww.epa.gov/ttn/uatw/129/mwc/plangtat.html .
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the basis of the certification, (B) the method used for determining the compliance status of the source,
(C) the compliance gtatus, (D) whether compliance is continuous or intermittent, (E) such other facts as
the Adminisirator may require” 1d. Moreover, snce MWCs and MWIs regulated under section 129
are required to obtain comprehensive operating permits under title V of the Act which assure
compliance with all CAA requirements applicable to the sources, 42 U.S.C. § 7429(e), these sources
are ds0 subject to the specific compliance certification, monitoring and ingpection requirements of title
V. Under CAA section 503(b), MWC and MW!I owners or operators must submit compliance plans
describing how sources will comply with goplicable CAA requirements, and such plans must include
schedules of compliance and require periodic progress reports. 42 U.S.C. § 7661b(b)(1). EPA’s
regulations governing thetitle V program must aso require the facility operator to periodicaly certify
compliance and to report any deviations from permit requirements. 42 U.S.C. § 7661b(b)(2). Under
CAA section 504, each permit must require the source to submit reports of required monitoring at least
every 6 months, 42 U.S.C. 8§ 7661¢(a), and “shdl set forth ingpection, entry, monitoring, compliance
certification, and reporting requirements to assure compliance with the permit terms and conditions.” 42
U.S.C. § 7661c(c). If EPA has exercised its discretion to adopt regulations prescribing procedures and
methods for determining compliance and for monitoring and andysis of pollutants under section 504(b)
of the Act, each permit’s monitoring provisons must conform to those requirements. 1d.

3. Clean Air Act Provisons on Standar d-Setting Procedures and Judicial
Review of EPA Actions

EPA promulgates standards and other requirements for MWCs and MWIs under the
procedures set forth in section 307(d) of the Act. 42 U.S.C. 8 7607(d)(1)(D). These procedures
require EPA to firgt publish notices of proposed rulemaking in the Federal Register, and to provide for
an opportunity for the public to submit written comments and participate in a public hearing on the
proposal. 42 U.S.C. § 7607(d)(3)-(5). EPA’sfinal rule must be accompanied by aresponse to each
of the sgnificant comments, criticisms and new data submitted in written or ord presentations during the
comment period. 42 U.S.C. § 7607(d)(6)(B). Under section 307(d)(9), in ajudicial challenge to
EPA’ s regulations adopted under section 307(d) the court may reverse any EPA action found to be
“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; (B) contrary
to congtitutiond right, power, privilege, or immunity; (C) in excess of Satutory jurisdiction, authority, or
limitations, or short of satutory right; or (D) without observance of procedure required by law,” if
certain conditionsare met. See, 42 U.S.C. 8§ 7607(d)(9)(A)-(D). However, CAA section 307(b)
provides that a petition for review chalenging EPA’s adoption of a NSPS under section 111 (and
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therefore any standard under section 129), any standard under 112, or any other nationaly gpplicable
regulation or fina action, may be filed only in the United States Court of Appedsfor the Didrict of
Columbia Circuit, and only within 60 days from the date that the notice of EPA’s action appearsin the
Federal Register, unless new grounds arise. 42 U.S.C. § 7607(b)(1).

While CAA s=ction 307(b) establishes the exclusve means by which to judicidly chdlenge dl EPA
CAA find actions, including dl standard-setting actions, section 304 dlows any person to commence a
civil actionin U.S, Didrict Court to compe EPA to take action in cases where EPA failsto timely
perform anondiscretionary duty. Specifically, under section 304(a)(2) a person may sue EPA “where
there isdleged afailure of the Adminigrator to perform any act or duty under this Act which is not
discretionary with the Administrator,” provided the plaintiff has given EPA at least 60 days notice of
intent to sue under section 304(b)(2). 42 U.S.C. 8§ 7604(a)(2) and (b)(2). Theselawsuits are
commonly caled “deadline suits” and involve cases where EPA alegedly has not taken a specifically
required final action pursuant to a specified statutory deadline. In addition, the U.S. digtrict courts have
jurisdiction to compel Agency action that is* unreasonably delayed,” provided the plaintiff has given
EPA at least 180 days notice of intent to sue. 42 U.S.C. § 7604(a).

B. EPA’sImplementation of Clean Air Act Municipal Waste Combustor and
Medical Waste Incinerator Requirements, and Related Litigation

1 EPA’s New Sour ce Perfor mance Standar ds, Emissions Guidelines,
and Monitoring Requirementsfor Municipal Waste Combustors

EPA’s most recent set of regulations setting NSPS and EGs, which include monitoring, record
keeping and reporting requirements for MWCs, were adopted under CAA sections 111 and 129, and
promulgated on December 19, 1995 (60 Fed. Reg. 65,387, codified at 40 C.F.R. part 60, subparts Eb
and Cb, respectively).”” The NSPS and EGs apply to MWCs with the capacity to combust greater

2EPA initialy proposed performance standards applicable to MWCs in December, 1989, and
promulgated them on February 11, 1991 (56 Fed. Reg. 5507). Those standards apply to MWCs with
a capacity to combust greater than 250 tons per day of municipa solid waste for which congtruction is
commenced after December 20, 1989, and on or before September 20, 1994, or for which
modification or reconstruction is commenced after December 20, 1989, and on or before June 19,
1996. 40 C.F.R. 8 60.50a(8)(1) and (2). The standards impose adioxins emission limit of 30
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than 250 tons per day of municipa solid waste (“large MWCS’). The NSPS apply to large MWCs for
which congtruction is commenced after September 20, 1994, and to existing units for which
modification or recongtruction is commenced after June 19, 1996. 40 C.F.R. 8 60.50b(a). The EGs
aoply to large MWCs for which construction was commenced on or before September 20, 1994. 40
C.F.R. §60.32b(a). Both the NSPS and the EG establish amercury emission limit of 0.080 milligrams
per dry standard cubic meter or 15 percent of the potential mercury emission concentration (85-percent
reduction by weight), corrected to 7 percent oxygen, whichever islessstringent. 40 CF.R. §
60.52b(a)(5). The dioxins limitations imposed by the NSPS differ from those imposed by the EG, and
the NSPS and EG each contain two different dioxins limitations. First, the NSPS limit is dependent on
when congtruction, modification or recongtruction of the unit commences. Units for which congtruction,
modification or reconstruction commences between June 19, 1996 and November 20, 1997 are
subject to alimit of 30 nanograms per dry standard cubic meter (total mass), corrected to 7 percent
oxygen, for thefirst 3 yearsfollowing the date of initid startup and to alimit of 13 nanograms per dry
standard cubic meter (total mass), corrected to 7 percent oxygen thereafter. 40 C.F.R. 8 60.52b(c)(1).

Units for which congtruction, modification or reconsiruction commences after November 20, 1997 are
subject to alimit of 13 nanograms per dry standard cubic meter (total mass), corrected to 7 percent
oxygen. 40 C.F.R. § 60.52b(c)(2). Next, with respect to the EG, it establishes alimit of 60 nanograms
per dry standard cubic meter, corrected to 7 percent oxygen, for units that employ an eectrostatic

nanograms per dry standard cubic meter (12 grains per billion dry standard cubic feet), corrected to 7
percent oxygen (dry basis) and require the owner/operator to conduct annual compliance tests and to
submit the results of those teststo EPA. 40 C.F.R. 88 60.53a, 60.58a(b) and 60.59a(g). EPA isnot
aware of any information indicating that MWCs subject to these requirements are not in compliance
with them. There are very few (less than six) MWC plants subject to these requirements.
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precipitator-based emission control system, and alimit of 30 nanograms per dry standard cubic meter,
corrected to 7 percent oxygen, for units that do not employ an el ectrostatic precipitator-based emission
control system. 40 C.F.R. 8 60.33b(c)(1)(i) and (ii). All of the dioxinslimits presented above are
caculated on atota mass dioxin basis and not on atoxic equivaent quantity (TEQ) basis. See, Docket
A-90-45, Item IV-B-5.%

In addition to establishing numerical emission limits for mercury and dioxins as required by
section 129 of the Clean Air Act, the NSPS and EGs dso include detailed ingpection, performance
testing, monitoring, record keeping and reporting requirements.  The requirements in the EGs, which will
be implemented ether through state plans approved by EPA or through a Federd plan promulgated by
EPA, are codified at 40 C.F.R. 88 60.38b and 60.39b, and generally cross-reference and incorporate
the requirementsin the NSPS. The owner or operator must conduct an initial performance test,
employing specified EPA reference test methods, to confirm compliance with the applicable mercury
and dioxins emission limits within a specified period of time. 40 C.F.R. 88 60.38b, 60.3%b and
60.58b(d)(2) and (g). Following theinitia performance test for mercury, the owner or operator must
conduct a performance test for mercury emissions on an annud bas's (no more than 12 cdendar months
from the previous performance test). 40 C.F.R. 88 60.38b and 60.58b(d)(2). Performance tests must

3The EPA dockets referred to in this memorandum are available for public inspection and copying
between 8:00 am. and 4:00 p.m., Monday through Friday, except for U.S. Federa holidays, at the
following address. U.S. Environmenta Protection Agency, Air and Radiation Docket and Information
Center (Mail Code 6102), Room M-1500, 401 M Street, SW., Washington, D.C. 20460 (Telephone
number: (202) 260-7548). Upon request, the United States will provide the Secretariat with copies of
any specific docket items referred to in this memorandum in which the Secretariat might be interested.
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a0 be conducted annudly for dioxins emissons, unless the owner or operator requests and qudifies for
an dternative testing schedule. 40 C.F.R. 88 60.38 and 60.58b(g).

In addition to conducting the annud performance tests, owners or operators who use activated
carbon injection** to comply with the mercury and/or dioxins emission limits must follow specified
procedures for measuring and calculating carbon usage. 40 C.F.R. 88 60.38b and 60.58b(d)(2) and
(9). During each performance test for dioxins and mercury, as applicable, the owner or operator must
estimate an average carbon mass feed rate, in kilograms per hour or pounds per hour, based on carbon
injection system operating parameters. 40 C.F.R. 88 60.38b and 60.58b(m)(1). During operation of
the unit, the carbon injection system operating parameter(s) that are the primary indicator(s) of the
carbon mass feed rate must equal or exceed the level(s) documented during the most recent
performance test(s). 40 C.F.R. 88 60.38b and 60.58b(m)(2). The owner or operator must estimate
the total carbon usage of the plant for each caendar quarter by two independent methods according to
specified procedures. 40 C.F.R. 88 60.38b and 60.58b(m)(3).

The owner or operator is required to maintain records of the following information concerning
compliance with applicable dioxins and mercury emission limits, or parameters reated thereto, for a
period of at least five years. (i) for unitsthat apply activated carbon for mercury or dioxins control, the
average carbon mass feed rate estimated during performance tests, the average carbon mass feed rate
estimated for each hour of operation (with supporting calculations), the total carbon usage for each

14T meet the dioxins and mercury emission limitsin the MWC regulations, it will be necessary for
amog dl MWCsto ingall and operate activated carbon injection systems. The exceptions are those
few MWC plants (gpproximately 20) which burn refuse derived fue (RDF). MWCs burning RDF
should be able to meet the dioxins and mercury emission limits without the need for activated carbon
injection.
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caendar quarter (with supporting calculations) and carbon injection system operating parameter data for
the parameter(s) that are the primary indicators of carbon feed rate; (i) test reports documenting the
results of theinitia performance tests and dl annual performance tests conducted to determine
compliance with the mercury and dioxins emisson limits; (iii) for units that apply activated carbon for
mercury or dioxins control, identification of the calendar dates when recorded average carbon mass
feed rates were less than the hourly carbon feed rates estimated during performance tests; and, (iv) for
units that apply activated carbon for mercury or dioxins control, identification of the calendar dates
when the carbon injection system operating parameter(s) that are the primary indicator(s) of carbon
mass feed rate are below the level(s) estimated during performance tests, with reasons for such
occurrences and a description of corrective actions taken. 40 C.F.R. 88 60.39b and 60.59b(d). The
owner or operator must submit reports on theinitia performance tests used to establish compliance with
gpplicable mercury and dioxins emission limitsto EPA. 40 C.F.R. 88 60.3%b and 60.59b(f). For units
that apply activated carbon injection for mercury or dioxins control, the reports must include the average
carbon massfeed rate. 1d. Following submission of theinitid performance test reports, the owner or
operator must submit an annua report, no later than February 1 of each year following the year in which
the data were collected, which includes alist of the mercury and dioxins emisson levels achieved during
the most recent performance tests. 40 C.F.R. 88 60.39b and 60.59b(g). Findly, the owner or
operator must submit a semiannua report that includes specified information for any recorded pollutant
or parameter that does not comply with the specified pollutant or parameter limit. 40 C.F.R. 88 60.39b
and 60.590(h). If any test report documents any mercury or dioxins emisson levels above the
gpplicable limits, the semiannua report must include a copy of the test report documenting the emission
levels and the corrective actions taken. |d. The semiannud report must dso indude information on
carbon injection system operating parameters that are the primary indicator(s) of carbon mass feed rate
and carbon feed rate data for each date for which operating parameter datais submitted. 1d.

EPA’s regulations implementing CAA section 114(a)(3) exempt emission limitations or
standards proposed pursuant to section 111 or 112 of the Act after November 15, 1990. 40 C.F.R. 8
64.2(b)(1). Thisisbecausein EPA’s rulemakings adopted after the 1990 amendmentsto the Act, the
Agency has focused on including methods for directly determining continuous compliance where such
methods are feasible. See, preambleto 40 C.F.R. part 64, 62 Fed. Reg. 54,900, 54,915 (October 22,
1997). Federa CAA rulemakings adopted after November 15, 1990, including NSPS rulemakings,
satisfy the monitoring requirements of the 1990 CAA amendments, and there must be no gapsin their
monitoring provisons. Id. Asaresult, the testing, monitoring, record kegping and reporting
requirements that gpply to MWC units under the MWC regulations satisfy the requirements of section
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114(3)(3).

Findly, EPA’s regulations implementing title V, which gpply to MWC units, 42 U.SC. §
129(e), contain specific requirements for permit gpplications to include compliance plans and
compliance certifications, and for permits to include monitoring and related record keeping
requirements. 40 C.F.R. 88 70.5(c)(8)-(9), 71.5(c)(8)-(9), 70.6(a)(3), 71.6(a)(3), 70.6(c) and
71.6(c). Theseinclude, among other things, a requirement that where an existing gpplicable requirement
under the CAA does not require periodic testing or instrumenta or noninstrumenta monitoring, permits
must provide for periodic monitoring sufficient to yield reliable data from the relevant time period that
are representative of the source’' s compliance with the permit. 40 C.F.R. 88 70.6(a)(3)(i)(B) and
71.6(a)(3)(1)(B). Such monitoring requirements must assure use of terms, test methods, units, averaging
methods, and other datigtica conventions consstent with the underlying applicable requirement. 1d.

Each gtate with one or more MWCs must submit a state plan to EPA for approvd. State plans
must contain the following nine dements: (1) an inventory of MWCsin the Sate, (2) an inventory of
dioxins and mercury emissons from MWCsin the state, (3) a state regulation containing
mercury/dioxins limitations no less stringent than those in the EG, (4) compliance schedules for the
dteration or retrofitting of each solid waste incineration unit to bring it into compliance with the Sate
regulation, (5) monitoring and reporting requirements, (6) a public hearing and a document summarizing
the comments made at the hearing and the state' s response to those comments, (7) state progress
reportsto EPA, (8) identification of the lega mechanism to enforce the ate plan, and (9) a
demondtration of state legd authority to implement the plan. Docket A-90-45, ItemV11-B-1.

Three dates are of primary importance in implementing an EG for dioxins and mercury
emissonsfrom MWCs. They are the first year, second year and fifth year following the adoption of the
EG by EPA. See, 42 U.S.C. § 7429(b)(2) and (3). EPA adopted the EGsfor dioxins and mercury
emissonsfrom MWCsin 1995. See, 60 Fed. Reg. 65,414 (December 19, 1995). By the end of the
first year (December, 1996), each state with MWCs was required to submit to EPA for approva aplan
to implement and enforce the EGs (“state plans’). 42 U.S.C. 8 7429(b)(2). EPA wasrequired to
develop, implement and enforce a plan covering MWCs located in any state which had not submitted an
approvable state plan by the end of the second year (December, 1997) (“the Federa plan”). 42
U.S.C. 8§ 7429(b)(3). The Federd plan acts as a gap-filling measure until state plans are completed.
See, Internet site http://www.epagov/ttn/uatw/129/mwc/plangat.html; Docket A-90-45, Item IV-B-10.

Asof November 10, 1999, 18 of the 25 states with MWCs have submitted state plans. |d. The
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Federa plan was adopted in 1998 (63 Fed. Reg. 63,202 (November 12, 1998)) and appliesto al
MW(Csin gtates that do not have an EPA-gpproved and currently effective state plan. Findly, dl
gpproved dtate plans, aswell as the Federd plan, must require that dl MWCs are in compliance with
the gpplicable plan or cease operation by the end of the fifth year (December, 2000). 42 U.S.C. 88
7429(b)(2) and (3).

2. EPA’s New Sour ce Performance Standar ds, Emissions Guiddines, and
Monitoring Requirementsfor Medical Waste Incinerators

Pursuant to CAA sections 111 and 129, EPA promulgated NSPS, EGs, and monitoring,
record keeping and reporting requirements for MWI sources on September 15, 1997 (62 Fed. Reg.
48,348, codified at 40 C.F.R. part 60, subparts Ce and Ec). The performance standards, subpart Ec,
aoply to MWI units for which congtruction is commenced after June 20, 1996, and to exigting units that
commence modification after March 16, 1998. 40 C.F.R. 88 60.17 and 60.50c-60.58c. The EGs,
subpart Ce, apply to MWI units constructed on or before June 20, 1996. 40 C.F.R. 88 60.30 and
60.30e-60.3%. Under section 307(d) of the Act, EPA had first published a notice of proposed
rulemaking regarding these standards on February 27, 1995 (60 Fed. Reg.10,654). The proposal was
the result of saverd years of reviewing available information, and during the public comment period EPA
received over 700 letters, including much new information that led the Agency to re-propose the rules
on June 20, 1996 (61 Fed. Reg. 31,736). Following an additional public comment period, EPA
published itsfind rule.

The NSPS establish amercury emisson limit of 0.55 milligrams per dry standard cubic meter or
15 percent of the potential mercury emission concentration (85-percent reduction by weight), corrected
to 7 percent oxygen, whichever isless stringent. 40 C.F.R. 8 60.52c(a). The dioxins limit imposed by
the NSPS is dependent on the size of the MWI. Units that combust greater than 200 pounds per hour
are subject to alimit of 25 nanograms per dry standard cubic meter (total mass), corrected to 7 percent
oxygen, and units that combust less than 200 pounds per hour are subject to alimit of 125 nanograms
per dry standard cubic meter (total mass), corrected to 7 percent oxygen. Id.

The dioxins and mercury emisson limits imposed by the EGs are dependent on the sze and
location of the MWI. The EGs establish amercury emisson limit of 7.5 milligrams per dry standard
cubic meter and atota mass dioxins emisson limit of 800 nanograms per dry standard cubic meter,
corrected to 7 percent oxygen, for existing MWIs that combust Iess than 200 pounds per hour and
which are located more than 50 miles from the boundary of the nearest Standard Metropolitan
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Statistical Area™ 40 C.F.R. § 60.33¢(b). For al other existing MWIs, the EGs establish a mercury
emisson limit of 0.55 milligrams per dry standard cubic meter or 15 percent of the potential mercury
emission concentration (85-percent reduction by weight), whichever isless stringent, and a total mass
dioxinslimit of 125 nanograms per dry standard cubic meter, corrected to 7 percent oxygen. 40
C.F.R. §60.33¢e(a).

As part of the MWI standard-setting regulations, EPA adopted detailed inspection,
performance testing, monitoring, record keeping and reporting requirements. For existing MWI units,
the requirements are codified at 40 C.F.R. 88 60.36e, 60.37e, and 60.38e. These requirements for
exising MWI unitswill be implemented through state plans gpproved by EPA. For the most part, these
sections include provisons for new MWI units, which are codified at 40 C.F.R. 88 60.56c, 60.57c,
and 60.58c. Operators must conduct initid performance tests to determine compliance with emissons
sandards, conssting of aminimum of three test runs and using specified EPA Reference Methods. 40
C.F.R. 8 60.56c(b)(1)-(12). Therulesaso contain specific requirements for establishing and operating
pursuant to maximum and minimum operating parameters. 40 C.F.R. 8 60.56c(d)(1)-(2). Therules
st forth requirements for measuring and recording vaues for operating parameters that require either
continuous or hourly data measurement and hourly or minute-by-minute data recording. 40 CF.R. §
60.57¢c(a). Operators must dso ingall, cdibrate and operate methods for measuring the use of bypass
stacks, operate equipment necessary to monitor Site-specific operating parameters, and obtain
monitoring data at dl times during operation except during mafunction, cdibration or repar. 40
C.F.R.8 60.57c(b)-(d). The MWI regulations require facility operators to submit detailed notifications,
and specific information prior to construction and startup. 40 C.F.R.8 60.58¢(a). Operators must also
maintain detailed records regarding combustion activities and emissions of pollutants, and must submit
reports regarding performance tests and other factors according to a specified schedule. 40 CF.R. 8§
60.58c(b)-(f). Moreover, asisthe case for MWCs, the MWI rules satisfy the requirements of CAA
section 114(a)(3). MWIs are subject to the same CAA Title V monitoring requirements discussed
above with respect to MWCs.

Standard Metropolitan Statistical Areas are listed in U.S. Office of Management and Budget Bulletin
Number 93-17.
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Each gtate with one or more MWIs must submit a state plan to EPA for gpprova. State plans
must contain the following nine dements: (1) an inventory of MW Isin the gate, (2) an inventory of
dioxins and mercury emissons from MWIsin the sate, (3) a Sate regulation containing mercury/dioxins
limitations no less stringent than those in the EG, (4) compliance schedules for the dteration or
retrofitting of each MWI to bring it into compliance with the state regulation, (5) monitoring and
reporting requirements, (6) a public hearing and a document summarizing the comments made at the
hearing and the stat€’ s responses to those comments, (7) state progress reports to EPA, (8)
identification of the legad mechanism to enforce the state plan, and (9) a demondtration of date legd
authority to implement the plan. “Hospital, Medical and Infectious Waste Incinerators Emission
Guiddines: Summary of the Requirements for Section 111(d)/129 State Plans,” EPA-456R-97-007,
November, 1997.

Three dates are of primary importance in implementing an EG for dioxins and mercury emissons
from MWIs. They arethefirg year, the second year and the fifth year following the adoption of the EG
by EPA. 42 U.S.C. 8§ 7429(b)(2) and (3). In September 1997, EPA adopted the EGs for dioxins and
mercury emissonsfrom MWIs. 62 Fed. Reg. 48,348 (September 15, 1997). By the end of the first
year (September 1998), states with MWIs were required to submit a state plan or they would be
subject to the Federa plan prepared by EPA. 42 U.S.C. § 7429(b)(2). By the end of the second year
(September 1999), EPA was to approve state plans and approve a Federa plan for those states whose
plans were not gpproved or did not complete a state plan. 42 U.S.C. 8 7429(b)(3). The Federd plan
acts as a gap-filling measure until sate plans are completed. To date, 28 of the states with MWIs have
submitted gate plans. In addition, three states and the Didtrict of Columbia have determined they have
no MWIs and, as aresult, have no need to submit a state plan. The Federd plan was proposed in July
1999, 64 Fed. Reg. 36,426, and after promulgation (anticipated to occur in March, 2000) will apply to
dl MWIsin gates that do not have approved sate plans. Findly, by the end of thefifth year
(September, 2002) dl MWIs are required to comply with the gpplicable plan or cease operation. 42
U.S.C. § 7429(b)(2) and (3).

3. Litigation of EPA’s Municipal Waste Combustor, Medical Waste
Incinerator, and Compliance Assurance Monitoring Rules

Both of EPA’s sets of regulations under sections 111 and 129 for MWCs and MWIs have
been the subject of litigation in the U.S. Court of Appedsfor the Didrict of Columbia Circuit, pursuant
to CAA section 307(b)(1)’ s exclusve review opportunity for chalenging find EPA CAA actions. Fird,
EPA’s MWC rules were chalenged for their use of aggregate plant municipa solid waste capecity
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rather than unit municipal solid waste cgpacity in cregting categories of MWC unitsfor MACT
purposes. See, Davis County Solid Waste Management and Energy Recovery Specia Service Didrict
v. EPA, 101 F.3d 1395 (D.C. Cir. 1996), modified, 108 F.3d 1454 (D.C. Cir. 1997). Inthat case,
the court held that EPA had exceeded its Statutory authority in taking this gpproach. Davis County, 101
F.3d a 1411. However, no onetimely challenged the adequacy of the performance testing, monitoring,
record keeping or reporting requirements adopted in the MWC rule. Pursuant to section 307(b)(1),
any such challenge would had to have been lodged within 60 days of EPA’s publication of the find
MWC rulesin the Federal Register. It isthereforetoo late, at this point, to obtain review of the
adequacy of EPA’s MWC monitoring requirements.

EPA’s MWI rules were dso challenged in the D.C. Circuit under section 307(b)(1), and while
the petitionersinitidly raised the issue of the adequacy of the rules’ monitoring requirements under
sections 129 and 114 (see, Petitioners Nonbinding Statement of 1ssues, No. 97-1686, Dec. 18,
1997), they did not pursue the issue in thelr briefs or arguments before the court. Rather, the chdlenge
involved EPA’s methodology in setting the minimum sringency levels of the MACT gtandards (the
MACT “floors’) and EPA’ s decisons regarding whether to mandate certain pollution prevention
measuresintherules. See, SierraClub v. EPA, 167 F.3d 658 (D.C. Cir. 1999). Aswith the chalenge
to the MWC rules, the single opportunity for anyone to have objected to the adequacy of EPA’'s MWI
performance testing, monitoring, record-keeping and reporting requirements was during the 60-day
period following publication of the MWI rulesin the Federal Register as provided for by CAA section
307(b)(1). Since no such chalenge was fully pursued during this opportunity, none may be pursued
now.

EPA's “Compliance Assurance Monitoring' (CAM) ruleimplementing CAA section 114(a)(3)
was recently upheld, in relevant part, by the U.S. Court of Appedlsfor the Digtrict of Columbia Circuit.
See, NRDC v. EPA, (No. 97-1727, and consolidated case) (Oct. 29, 1999, D.C. Cir.). Petitioners
in that case objected to EPA's exemption of sources subject to post-1990 section 111 standards from

the CAM rul€'s regulatory requirements. See Pet'rs brief at 43, note 33. However, the court upheld
EPA's gpproach to fulfilling the "enhanced monitoring” requirement of section 114(a)(3), and favorably
noted that "[s]pecificdly, EPA demongrated that many of the mgor Sationary sources exempt from
CAM are subject to other specific ruleq.]" Sip Op. a 8. Consequently, in the only appropriate forum
for seeking review of EPA's CAM rule requirements, the D.C. Circuit refused to find that EPA's
exemption from CAM for post-1990 standards, such asthe MWC and MWI rules, was unlawful.



Great Lakes—Party's Response A14/SEM/98-003/11/RSP
DISTRIBUTION: General
ORIGINAL: English

C. Clean Air Act Section 115 Provisonson International Air Pollution

Section 115 of the CAA provides that “whenever the Administrator, upon receipt of reports,
surveys or sudies from any duly condtituted internationa agency has reason to believe that any air
pollutant or pollutants emitted in the United States cause or contribute to air pollution which may
reasonably be anticipated to endanger public hedth or welfare in aforeign country or whenever the
Secretary of State requests him to do so with respect to such pollution which the Secretary of State
dlegesis of such nature, the Adminigrator shdl give formd natification thereof to the Governor of the
date in which such emissons originate.” 42 U.S.C. § 7415(a). Under section 115(b), the notice to the
Governor of the date in which such emissions originate is deemed to be afinding that its State
Implementation Plan (*SIP’) under the Act isinadequate and must be revised to the extent necessary
“to prevent or diminate the endangerment.” 42 U.S.C. § 7415(b). These requirements apply only with
respect to “aforeign country which the Adminigtrator determines has given the United States essentidly
the samerights’ concerning “the prevention or control of ar pollution occurring in that country asis
given that country by” the U.S. under CAA section 115. 42 U.S.C.8 7415(c).

Under the CAA, two possible routes of judicid review of EPA’simplementation of section 115
are avalable, a different stages of the process. Firg, if arequest is submitted to EPA for action under
section 115 and EPA has not responded to the request after areasonable period of time, a plaintiff
might be ableto file suit in U.S. Didtrict Court to compe Agency action unreasonably delayed pursuant
to CAA section 304(a), after giving EPA 180 days notice of intent to sue™® 42 U.S.C. § 7604(a).
Second, once EPA acts on a section 115 petition through notice-and-comment rulemaking, that fina
action isexclusvey reviewable under CAA section 307(b) inthe U.S. Court of Appeds. 42U.S.C. §
7607(b)(2).

1°EPA’ s actions under section 115 are not subject to a specified statutory deadline, so achallenge
under section 304(a)(2) to compel EPA to perform a nondiscretionary duty isnot avallable. Sierra
Clubv. Thomas, 828 F.2d 783, 791 (D.C. Cir. 1987).
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[1l. DISCUSSION
A. Compliance Monitoring and Inspection

In its Determination on the Amended Submission, the CEC Secretariat asked the United States
to respond to the Submitters dlegation that the U.S. fails to adequately ingpect and monitor incinerator
emissons. The Submitters alege thet the United States has an “incredibly poor incinerator monitoring
program.” Amended Submission a 12. Thelr dlegation has the following main thrusts (1) twenty-9x
percent of municipal solid waste burned has never been tested for dioxins emissons, (2) the plants
accounting for most of the rest of the municipa solid waste burned have been tested only once during
gtartup, and (3) there has been a documented concerted effort to test plants under the most ideal
circumstances rather than under norma operating conditions. Id. To support these dlegations the
Submitters rely primarily on an article entitled “ Dioxins Emisson Inventories and Trends: the Importance
of Large Point Sources,” by Thomas Webster and Paul Connett. See, Chemosphere, Val. 37, Nos.
9-12, at 2105-2118 [hereinafter “Webster and Connett article’]. A copy of the Webster and Connett
aticle is attached to this memorandum (Attachment 1).

Thus, the Submitters concerns relating to this alegation appear to focus exclusively on testing
and compliance monitoring of emissons, rather than on other forms of enforcement activity.
Furthermore, a careful andyds of the Submitters concerns demondtrates that, although the Submitters
dlegation isinitidly stated broadly (i.e., they dlege the U.S. isfailing to adequatdly inspect and monitor
incinerator emissons), the specific clams they raise and the article on which they rely to support those
camsrdae exdusvely to dioxins emissons from MWCs, not to mercury emissons from MWCs or to
HAP emissonsfrom MWIs.  Consequently, the United States' response in this memorandum discusses
teting and compliance monitoring activities. The response aso focuses mainly on dioxins emissons
from MWCs. However, given that the Submitters dlegation isinitidly stated broadly, and theissue as
framed by the Secretariat for response from the U.S. is Smilarly stated in broad terms, the response
includes information about mercury emissons from MWCs, and about both mercury and dioxins
emissonsfrom MWIs.

The U.S. response to the alegation about testing and compliance monitoring congsts of two
main components. Oneisthat the Submitters do not conform to the requirements of Article 14 of the
NAAEC as those requirements gpply to their dlegation. The other isthat the Submitters alegetionis
inaccurate, and that the United States is not faling to enforce its environmentd law relating to testing and
compliance monitoring of dioxins and mercury emissons from MWCs and MWIs.
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1. The Submitters Allegation About Testing and Compliance Monitoring
isInconsistent with the Requirements of the NAAEC for Submissions on
Enforcement Matters

a. TheSubmitters Allegation Concerning Testing and Compliance
Monitoring isnot an Assertion of Failureto Effectively Enfor ce
Environmental Law because the Submittersdo not | dentify which
Law the United Statesis Failing to Enforce

Article 14(1) of the NAAEC dates that the Secretariat of the CEC “may consder asubmission
from any non-governmental organization or person asserting that a Party isfaling to effectively enforce
itsenvironmentd law .. ..” 321..L.M. a 1488. The Submitters dlegation of inadequate testing and
compliance monitoring practices by EPA, even if it were accurate, does not congtitute an assertion that
the Government of the United States of Americaisfalling to enforce its environmentd law. Their
adlegation is not an assertion within the meaning of Article 14(1) of the Agreement because the
Submitters do not identify the environmenta law that the U.S. government is supposedly falling to
effectivey enforce by engaging in those practices. The Submitters do not identify the law(s) or
regulation(s) which they bdieve impose a requirement that EPA test dioxins or mercury emissions from
MWCs and MWIs more than once or under less than idedl conditions, nor do they identify what law(s)
or regulation(s) the U.S. government is failing to enforce againgt non-complying MWCs or MWIsas a
result of the alleged monitoring and ingpection inadequacies. The Submitters aso do not mention any of
the gtatutory or regulatory provisions regarding testing and monitoring of MWC and MWI emissions
that are discussed above in the Background section of this memorandum.

Article 14(1) authorizes the Secretariat to consder submissons assarting that a Party’s
environmentd law is not being enforced. The Secretariat is not authorized under Article 14 to consder
dlegations that have nothing to do with whether a Party isfailing to enforce a specific environmentd law
or laws. Furthermore, the Guidelines for Submissions on Enforcement Matters Under Article 14 and 15
of the North American Agreement on Environmental Cooperation, which were adopted by the CEC
Council to implement Articles 14 and 15 of the NAAEC, dtate that for the Secretariat to determine that
an asxrtion in asubmisson meets the criteriaof Article 14(1), the “ submission must identify the
goplicable statute or regulation, or provison thereof, as defined in Article 45(2) of the Agreement.”

See, “Guiddines for Submissions on Enforcement Matters Under Article 14 and 15 of the North
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American Agreement on Environmental Cooperation,” Guiddine 5.2 [hereinafter “the Guiddines’]."’
The Guidelines were adopted by the CEC Council,*® which is the governing body of the CEC and
which has the authority to direct the activities of the Secretariat in amanner congstent with the
requirements of the NAAEC. See, NAAEC, art. 10(1) and 10(1)(C), 32 1.L.M. at 1485. The
Guiddines are therefore binding upon the Commisson and dl of its components, including the
Secretariat.

Without reference to the environmenta law that the United States is supposedly faling to
enforce, the Submitters alegation about inadequiate testing and monitoring is basicaly a“wish list” and
admple complaint to the effect that they do not like whet they dlege the government is doing in terms of
tegting and monitoring MWCs and MWiIs for dioxins and mercury emissons. Certainly, without
reference to an environmentd law that the aleged testing and monitoring practices supposedly violate,
regardless of whatever else the alegation may be, it does not congtitute an Article 14 assertion, and for
that reason it is not properly the subject arequest for a response from the Party concerned or properly
the subject of afactud record.

" This provision of the Guidelines was in the original text of those Guidelines adopted by the CEC
Council during its 1995 Regular Sesson held & Oaxaca, Mexico. It remained in the Guidelines
unchanged when revisions to the Guidelines were adopted by the Council at its Regular Sesson held at
Banff, Canada

185ee, Council Resolution 95-10, “Approva of Guideines for Submissons on Enforcement Matters
Under Articles 14 and 15 of the North American Agreement on Environmental Cooperation,” Oaxaca,
Mexico, October 13, 1995; Council Resolution 99-06, “ Adoption of the Revised Guiddines for
Submissions on Enforcement Matters Under Articles 14 and 15 of the North American Agreement on
Environmental Cooperation,” Banff, Canada, June 28, 1999.
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b. The Original and Amended Submissions Do Not Satisfy Article
14(1)(e) of the Agreement with Respect to the Testing and
Compliance Monitoring Allegation

In addition to making no reference to the law that the U.S. is supposedly failing to effectively
enforce, the Submitters did not satisfy one of the mandatory criteria of Article 14 with respect to ther
alegation about testing and compliance monitoring. The Agreement states that the Secretariat “ may
congder the submission . . . if the Secretariat finds that the submission . . . indicates that the matter has
been communicated in writing to the relevant authorities of the Party and indicates the Party’ s reponse,
if any.” See, NAAEC, art. 14(1)(e), 32 1.L.M. a 1488. This criterion about communicating the matter
in writing to the relevant authorities of the Party, and giving the Party an opportunity to respond, is one
of savera mandatory criteriathat the Secretariat must find have been met before it has authority under
the Agreement to consider the submission. The term “matter” in subparagraph (€) of Article 14(1)
refers back to the assertion of failure to effectively enforce the law in the chapeau of the Article. Thus,
the Agreement requires that the Submitters indicate in their submission that they aready communicated
the assartions in writing to the relevant authorities of the Party concerned before they submitted those
assartions to the CEC under Article 14 of the Agreement. The reason the Agreement requires prior
communication by the Submitters of the matters raised in the submisson with the relevant authorities of
the Party concerned is to ensure that the Party has notice of those matters and an opportunity to
respond to them before they are brought before the CEC to potentially become the subject of afactual
record.

The Guiddines s forth the manner in which submitters must indicate that ther assartions have
been communicated in writing to the rlevant authorities for those assertions to be consdered by the
Secretariat. Guiddine 5.5 reads asfollows;

The submisson must indicate that the matter has been communicated in writing to the relevant
authorities of the Party in question and indicate the Party’ s response, if any. The Submitter must
include, with the submission, copies of any relevant correspondence with the relevant
authorities. The relevant authorities are the agencies of the government responsible under the
law of the Party for the enforcement of the environmental law in question.™

*This Guiddine was adopted by the Council in 1995 as a provision of the original text of the Guiddines
and remained in the Guidelines unmodified after they were revised by the Council in 1999.



Great Lakes—Party's Response A14/SEM/98-003/11/RSP
DISTRIBUTION: General
ORIGINAL: English

The Submitters state in the May 28, 1998, |etter tranamitting their Origind Submission to the
Secretariat that “[o]n July 5, 1997, we petitioned Administrator Carol Browner of the US
Environmental Protection Agency to undertake a program to phase out solid waste and medical
incinerators, and 106 sources of air pollution that were responsible for 86 percent of airborne dioxins
dischargesto the Great Lakes.” A copy of the May 28 letter is attached to this memorandum
(Attachment 2). The Submitters dso state in the May 28 letter that they enclosed a copy of the petition
with the Origind Submission. Moreover, in adocument entitled “ Meeting the Requirements of CEC for
Private Submissions - A Checkligt,” which was included among the materias supporting the Origind
Submission, the Submitters discuss, as follows, the requirement of NAAEC Article 14(1)(e) to
communicate the matter to the Party concerned:

4) Communicationto Party: Enclosed is a copy of the September 20, 1996 letter to
Adminigrator Carol Browner of the US Environmenta Protection Agency, in which we firg
outlined our concern about the incinerator based transhoundary and Great Lakes air pollution
problem . ... Enclosed isacopy of the petition to the US Environmenta Protection Agency of
Jduly 5, 1997, on the same issue.

A copy of the September 20, 1996, |etter from the Submitters is attached to this memorandum
(Attachment 3) asisacopy of the July 5, 1997, petition (Attachment 4).

In their May 28, 1998, letter of transmitta the Submitters claim that they received no response
from EPA to their July 5, 1997, petition. However, the Secretariat, in its Amended Submission
Determination, discusses a July 14, 1998, letter from the Submitters in which the Submitters notified that
the Secretariat that they had received a copy of aletter from EPA dated June 18, 1998, in response to
the concerns raised in the petition. See, Secretariat’s Amended Submission Determination at 4, note 7.

A copy of the June 18, 1998, |etter from EPA was provided to the United States by the Secretariat
and is atached to this memorandum (Attachment 5). The letter, Sgned by Gary Gulezian, Director of
EPA’s Great Lakes Nationd Policy Office, Satesthat it responds to a copy provided to EPA of the
May 28, 1998, |etter from the Submitters transmitting their Origind Submission to the CEC. The
United States searched its correspondence files and identified a June 23, 1998, |etter from Erik Jansson,
Executive Director of Department of the Planet Earth, responding to EPA’s June 18, 1998 letter. A
copy of the June 23, 1998, letter from Mr. Jansson is dso atached to this memorandum (Attachment
6).
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The United States has carefully reviewed the September 20, 1996, letter to the EPA
Adminigirator, the July 5, 1997, petition to EPA, the May 28, 1998, transmittal |etter, and the June 23,
1998, letter from Erik Jansson to Gary Gulezian of EPA. Although ahost of issuesreating to
atmospheric deposition of HAPsfrom MWCs and MWIs are discussed in these |etters, thereis no
mention in them of the testing and compliance monitoring alegation raised by the Submittersin the
Amended Submission. The United States has dso carefully reviewed the Origina Submission, the
Amended Submission, and the materias supporting them that were provided to the United States by the
Secretariat. The U.S. found no correspondence that raises with EPA the dlegation that EPA isfailing to
enforce U.S. law due to inadequate inspection and compliance monitoring of MWCs or MWIs.® Thus,
it gppears that none of the letters or other documents provided to the Secretariat in conjunction with the
Origind or Amended Submissions raises the testing and monitoring dlegation with rdevant U.S.
authorities, yet Article 14(1) of the Agreement and the Guiddines which implement it require thet the
Secretariat receive information from the Submitters that indicates that the Submitters assertions have

?*The only mention the United States could find of the issue of ingpection and compliance monitoring of
MWCs or MWIsin correspondence from the Submittersis one short paragraph in a December 11,
1998, |etter addressed to the EPA Document Control Officer for the Office of Peticides, Pollution
Prevention, and Toxic Substances. That paragraph reads as follows. “Agtonishingly MSW plants
accounting for 26 percent of tota combusted solid waste in the United Dsates have never been tested
for their dioxin emissons. Mogt of the remaining facilities have only been tested once.” “December 11,
1998, L etter from Department of the Planet Earth to OPPT Document Control Officer,” at 2, attached
to the Amended Submission. This paragraph is presented as one of Six points raised by Thomas
Webster and Paul Connett in arecent report on dioxins emissons trends in the United States. The
Webster and Connett report discussion isincluded in the letter as part of alarger discusson under the
heading “ Dioxin and Furan Air Pollution Control Strategies Need to be Moved Substantiadly Towards
The Approach Taken for Mecury.” See, id. at 1. Department of the Planet Earth does not mention
anywhere in that letter that it views the testing and compliance monitoring practices, as described in the
paragraph on page 2 of the letter, as afailure by the United States to implement or to effectively enforce
its domestic environmenta law. Therefore, it cannot be construed as meeting the requirement of the
NAAEC that the matter (i.e., the assertion of failure to effectively enforce the law) be communicated to
the rlevant authorities of the Party in writing, nor construed as providing notice to the United States
Government of such an assertion prior to inclusion of that assertion in an Article 14 submission to the
CEC.
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been made to the rdevant authorities prior to making their submisson. The Guiddines pecify the
manner in which submitters are to indicate that they have corresponded with the relevant authorities
about the matter in question. Pursuant to Guiddine 5.5. a copy of the correspondence must be included
with the submission. No such correspondence was provided.

The U.S. was given no opportunity by the Submitters to respond to or address the testing and
monitoring alegations raised in the Amended Submisson. The Agreement therefore precludes
congderation by the Secretariat of the Submitters monitoring alegations, let one preparation of an
Article 15 factua record concerning those alegations.

3. The Submitters Did Not Pur sue Available Domestic Remedies with
Regard to Their Concerns About EPA’s Testing and Compliance
Monitoring Programsfor Dioxinsand Mercury Emissonsfrom MWCs
and MWIs

Not only did the Submittersfail to inform the United States of their alegations reating to
monitoring before those dlegations were raised in the Amended Submission, the Submitters also failed
to pursue private remedies available to them under U.S. domestic law for redress of their concerns
about EPA’ s testing and compliance monitoring programs for MWCs and MWIs. The NAAEC does
not require the Submitter to pursue or exhaust private remedies. The Agreement does, however,
provide that the Secretariat shal “be guided” by whether “ private remedies available under the Party’s
law have been pursued” when deciding whether to request a response from the Party concerned. See,
NAAEC, art. 14(2)(c), 32 1.L.M. at 1488.

Both the Article 14(1)(e) requirement that the Submitters indicate that they have communicated
the matter to the Party concerned, and the 14(2)(c) requirement that the Secretariat be guided by
consderations of whether submitters have pursued private remedies, reflect the Parties decision that the
Article 14 and 15 process was not to replace existing domestic processes for resolving disputes
between the Parties and the public relaing to enforcement of environmenta law.

With regard to the testing and monitoring alegation in the Amended Submisson, the Submitters
made no efforts to address their concerns through the mechanisms that were available under U.S.
domedtic law. The testing and monitoring programs for dioxins and mercury emissons from MWCs
and MWIs were the subject of notice and comment rulemaking in the United States. The proposed
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rules governing those programs were published in the Federal Register, the officid publication for
proposed and final U.S. regulations. Pursuant to CAA section 307(d) members of the public were
invited to provide their comments on the proposed rules. 59 Fed. Reg. 48,198 (September 20, 1994);
59 Fed. Reg. 48,228 (September 20, 1994), 60 Fed. Reg. 10,654 (February 27, 1995); 61 Fed. Reg.
31,736 (June 20, 1996). Asrequired by law, these comments were considered when EPA formulated
the corresponding find rules. EPA aso responded to the most significant of the comments received as
required by CAA section 307(d)(6)(B). See, 42 U.S.C. § 7607(d)(6)(B). Thefact that EPA received
over 500 separate comments from non-governmenta organi zations and other members of the public
relaing to the proposed MWC rules, and approximately 700 such separate comments relating to the
proposed MWI rules, demongtrates that there was significant public interest and debate about the
content of those rules. There gppears to be no record that the Submitters offered any comments on the
proposed rules which encompassed the testing and compliance monitoring requirements for mercury
and dioxinsemissonsfrom MWCs. See, Docket A-90-45, Item V-B-1. One of the Submitters, the
Washington Toxics Codlition, supplied comments on the MWI rules but chose not to provide any
comments on the testing and compliance monitoring aspects of thoserules. See, “ An Obsolete Solution
to A Clear and Present Danger — 52 Groups Comment on Proposed Standards and Guidelines for
Medical Waste Incinerators,” (August 8, 1996), Docket A-91-61, Item 1VV-D-787 (included as
Attachment 7 to this memorandum). Under these circumstances, if the Secretariat were to recommend
preparation of afactual record in response to the Submitters' dlegation despite the Submitters failure to
rase that issue through existing domestic mechanisms, it could undermine the mechanisms for
formulating the rules and procedures through which domegtic law is implemented.

After publication of the find rules of which the testing and monitoring programs for MWCs and
MWiIs are a part, another remedy was available to the Submitters under U.S. domestic law. Clean Air
Act section 307(b) provides the means by which to judicidly chdlenge dl find EPA actions under the
CAA, including find rules. The opportunities to chalenge the find rules encompassing testing and
monitoring of MWCs and MWi s for dioxins and mercury emissons were during the sixty-day periods
following publication of each of thoserules. See, 42 U.S.C. § 7607(b)(1). None of the Submitters
availed themselves of these opportunities to raise their concerns about the legdity of the testing and
compliance monitoring programs. In the two judicid chdlengesto EPA’s MWC and MWI rules, the
petitionersin those cases pursued objections only to EPA’s methodology in classifying source
categories and setting the emission limitations themsdves. See, Davis County, 101 F.3d 1395 (D.C.
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Cir. 1996); Sierra Club, 167 F.3d 658 (D.C. Cir. 1999).* Congress chose to make section 307(b)
the exclusve means of chdlenging fina EPA actions under the Clean Air Act. See, eg.,
Commonweslth of Virginia v. United States, 74 F.3d 517, 525 (4™ Cir. 1996)(* Congress wanted
peedy review of EPA’srules and find actionsin asingle court”). Thisis dgnificant because, if any of
the Submitters chose to bring alaw suit in the United States chalenging the MWC or MWI testing or
monitoring programs, they could do so only as dlowed by section 307(b). 1d., at 522.

The Submitters' dlegation about EPA’s MWC and MWI testing and monitoring programs
should not be the subject of a Secretariat recommendation for preparation of afactua record. Severd
U.S. private remedies were available to the Submitters by which they could have raised their concerns
about the testing and monitoring programs. They gpparently chose not to take advantage of any of
those avallable remedies, and this congderation should weigh in favor of a determination by the
Secretariat that afactud record on the testing and compliance monitoring allegation is not warranted.

2. The United Statesisnot Failing to Effectively Enforce its Environmental
Law reéating to Testing and Compliance Monitoring of Dioxins and
Mercury Emissions from Municipal Waste Combustors and M edical
Waste Incinerators

a. Portions of the Submitters Description of EPA’s Monitoring
Activitiesis | naccurate and Based on Old Data

'EPA is unaware of the extent of affiliation between the Submitter, Sierra Club of Canada, and MWI
rule Petitioner, Serra Club. However, inits brief to the D.C. Circuit in the MWI litigation, Petitioner
SeraClub identified itself as “anationd nonprofit organization,” which is “organized and existing under
the laws of the State of Cdlifornia,” rather than as an international non-governmenta organization.
Pet'rsbrief at 2. The United States therefore expects that Submitter Sierra Club of Canadaisa
Separate entity and cannot be considered part of the MWI case. But even if Serra Club of Canadais
considered to have participated, the United States stresses that the complaint regarding EPA’ stesting
and compliance monitoring requirements was not timely pursued in the forum available for chalenging
EPA regulations under CAA section 307(b). Infact, the Sierra Club’s decision not to pursue that
chdlenge in the MWI case, after having raised it as a possible issuein its Statement of Nonbinding
Issues, could further argue againgt Submitters being alowed to resurrect an issue that they had
abandoned while pursuing remedies under domestic law.



Great Lakes—Party's Response A14/SEM/98-003/11/RSP
DISTRIBUTION: General
ORIGINAL: English

One of the Submitters claims about EPA’ s testing and monitoring activities is that 26% percent
of “municipa solid waste burned” in the United States has never been tested for dioxins emissons.
Amended Submission a 10. Thisclam reliesfor its support on the Webster and Connett article
referred to earlier which states a one point that “[a]n astonishing number of U.S. MSW incinerators
have either been tested for [dioxins] only once or never tested a dl.” See,Webster and Connett article
a 2115. However, acloser review of the Webster and Connett article demondtrates that this claim by
the Submittersis based on the following statements on page 2110 of the article:

The upper line in Figure 2 shows our estimate of total MSW incineration

capacity for facilities with cgpacity over 100 tons per day. The lower line shows the capacity of
plants with measurements. On average, measured plants account for 74 % of tota combusted
MSW; thelow valueisis 69% in 1985. Coverageislessin terms of numbers because many
small plants were never tested, particularly in the 1980s.

In Figure 2, the authors present agraph of MSW incineration capacity for which emisson data
isavallable and for which it is not, covering the years 1985 through 1995. See, Webster and Connett
aticleat 2110. Thus, the dlam by the Submittersis based on the availability of dioxins emisson tests at
MWCs from 1985 through 1995.

The regulations that apply to the vast mgority of MWCs were not adopted by EPA until
December, 1995. Consequently, other than the 1991 NSPS which apply to very small number of
MWC units, there were Smply no Federd legal provisons which would have required adioxins
emisson test at an MWC during that period of time. It isnot surprising, therefore, that dioxins emisson
tests do not exist for some MWCsiin the time frame from 1985 to 1995. Asdiscussed earlier, MWCs
do not have to comply with the MWC regulations until December, 2000. Thus, the clams by the
submitters are based on “old” data, which merely reflects the regulatory stuation for MWCs asiit
existed from four to fourteen years ago. The clam clearly does not reflect the Stuation as it exists today
or will exigt within another year.

Close to three-quarters of MWCs subject to the MWC regulations have dready completed
retrofits to achieve compliance with the MWC regulations and they have undertaken dioxins emisson
tests to determine if they will be adle to comply with the MWC regulations when they are required to do
s0. See, Docket A-90-45, Item VI1I-I-1. To the best of EPA’s knowledge, in every instance these
tests have shown the MWC to be in compliance with the dioxins emisson limitsin the regulations. See,
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Docket A-90-45 (the results of the emission tests for these facilities are located throughout the docket).
Those MWCs which have not completed their retrofits at this point are on schedule to complete them
by the end of 2000 and, in light of the success achieved by those MWCs which have completed their
retrofits and aready undertaken dioxins emission tedts, there is every reason to believe that the
remaining MWCswill be in compliance with the dioxins emisson limits as well by the end of 2000.

The lack of dioxins emission data from 1985 to 1995 is seen by the Submitters as evidence of
fallure on the part of the U.S. to enforce its environmenta law. However, asde from the 1991 NSPS
that apply to very few MWC units, prior to 1995 there was no Federd legd requirement limiting dioxins
emissonsfrom MWCs. Thus, there were no Federa dioxins limitations to enforce, and the lack of
dioxins emisson datafrom MWCs during time period should not be surprisng. Furthermore, the
absence of testing and monitoring data from 1985 to 1995 says nothing about whether the United States
iscurrently failing to effectively enforce its laws reaing to dioxins emissons from MWCs.

As outlined above, EPA adopted regulations to reduce dioxins emissons from MWCsin 1995
and these regulaions are being implemented. These regulations have dready reduced dioxins emissons
from MWCs by dightly over 90% from 1990 levels and, when fully implemented in December, 2000,
will reduce dioxins emissons from MWCs by 99% from 1990 levels. 1d. at Item VI1II-B-1. These
caculations of dioxins emission reductions are based on post-1990 dioxins emission test data from
MW(Cs, which is abundant -- particularly since 1995 -- compared to the amount of data availablein
ealier years.

b. Thereisno Statutory Requirement Under the Clean Air Act that
Mercury and Dioxins Emissonsfrom MWCsand MWIsbe
Tested or Monitored in a Particular Way

Even if the Submitters objections to EPA’s testing and monitoring programs for MWC and
MWI emissions were completely accurate and agppropriate for consderation under Article 14 of the
NAAEQC, their dlegation that the United Statesis falling to effectively enforce its environmentd law
relating to such programsis unfounded. Firgt, the CAA does not require that MWC and MWI
emissons be monitored in any specific way, and Submitters do not identify any specific Satutory
requirement that EPA’ s regulatory requirements for testing and compliance monitoring of mercury and
dioxinsemissonsfrom MWCs and MWIsfailsto meet. CAA section 129(c) vests substantia
discretion in EPA to determine what kinds of testing and monitoring requirements are necessary for
MWC and MWI units. For example, section 129(c)(1) smply directs EPA to adopt rules requiring
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monitoring of emissons from emissions points “and at such other points as necessary to protect public
hedlth and the environment.” 42 U.S.C. § 7429(c)(1). Next, section 129(c)(2) requires monitoring of
other parameters “as the Administrator determines are appropriate.” 42 U.S.C. § 7429(c)(2). Atno
point does the Act prescribe the exact methodology required.

C. EPA’sMonitoring Programsfor Dioxinsand Mercury Emissons
from MWCsand MWIs Meet the Requirements of Applicable
U.S. Law and Enablethe U.S. to Deter mine whether MWCs and
MWIsarein Compliance with Applicable Emission
Requirements

EPA’sregulations regarding MWC and MWI testing and monitoring meet the applicable CAA
requirements. For MWC dioxins emissions, for example, the regulations require collection of a
representative sample of gases from the stack, and the use of specific sampling techniques and andytical
techniques to ensure that the sample is representative of the gasesin the stack a the MWC on a day-
to-day bass and that the andyss of the sample yields valid and accurate results. 40 C.F.R. §

60.580(g). The rules aso require annua dioxins testing and continuous monitoring of a number of
parameters (surrogates) to ensure that dioxins emissions remain below the emissons limitations and that
ar pollution control equipment is operated at the same high-efficiency levels noted during the annud
stack test. 1d. One group of these parameters are measured during the annua dioxins test and the
levels measured during the test “ salf-define” the level that cannot be exceeded during subsequent MWC
operation without leading to aviolation of the regulaion and possble enforcement action, while the
other group of parameters must be monitored continuoudy and aso cannot be exceeded without leading
to aviolation. 40 C.F.R. 88 60.51b, 60.52b(b)(1), 60.53.b, and 60.58b(g). The monitoring
requirements for mercury from MWCs similarly require an annua emisson test to determine compliance
with the mercury emisson limitations, combined with continuous monitoring of ar pollution control
equipment operating parameters. 60 C.F.R. 88 60.53b(c) and 60.53(d)(2). Violations of these
parametersis aviolation of the regulations and may lead to enforcement action.

The regulaions that st specific limits for dioxins emissons from MWCs include provisonsto
ensure that EPA and the states will be able to monitor and enforce compliance with the dioxins emisson
limits. To begin with, the regulations require each MWC to perform an annud dioxinstest. 40 C.F.R.
8 60.58b(g)(4). The Submitters assert that most “plants’ are “tested only once during Startup.”
Actudly, the1995 regulations, which gpply to most MWCs, require that those facilities be tested
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annudly after the facilities are required to come into full compliance with the dioxins emisson limitations
established by those regulations. See, 40 C.F.R. § 60.58b(g)(5). Asdtated earlier, dl of those facilities
must be in compliance with the limitations as of December, 2000, or cease operation. See, 42 U.S.C.
88 7429(b)(2) and (3). Continuous emissons monitoring of dioxins emissons are not required in part
because equipment for the continuous monitoring of the dioxins emissons from MWCs does not exist.
The only way to measure dioxins emissons from aMWC is to collect a representative sample of the
gases from the stack at the MWC and then send the sample to alaboratory for analysis of its dioxins
content.

The regulations require annua collection of the representative sample of gases from the stack.
40 C.F.R. 860.58b(g)(5). More frequent dioxins emissions testing is not required because such testing
isvery costly. In 1994 and 1995, when EPA adopted its regulations for MWCs, a dioxins emissons
test often cost U.S. $60,000 or more for asingle MWC unit, depending on the complexities and
difficulties encountered. Today, the cost of adioxins emissonstest is more likdly to be in the range of
U.S. $30,000 for asingle unit. However, as mentioned earlier, most MWC plants consist of two or
three MWC units. Thus, the cost of dioxins testing of the MWC units at afacility can easly range from
U.S. $60,000 to U.S. $90,000. This may be less than such testing cost severa years ago, but it isill
expendve enough to impose asgnificant financia burden. Asareault, the regulations require annud
testing. However, the regulations aso require the use of specific sampling techniques and andytical
techniques to ensure that the annua sample is representative of the gasesin the stack at the MWC on a
day-to-day bass and that the analysis of the sample yidds vaid and accurate results. 1d. In particular,
while the results from the annud dioxins test determines the compliance satus of the MWC a thetime
of the test, to ensure that the MWC remainsin compliance, the regulations include provisions requiring
continous monitoring of a number of surrogate parameters. See, 40 C.F.R. 88 60.51b, 60.52b(b)(1),
60.53b and 60.58b(g)(7). These parameters ensure dioxins emissons remain below the emissons limits
in the regulations and that the air pollution control equipment is operated at the same high-efficiency
levels noted during the annud stack test.

The surrogate parameters fall into two groups: (1) self-defined operating parameters and (2)
regulatory parameters. The self-defined parameters include MWC operating load (4-hour average), flue
gas quench temperature (cooling) at the scrubber discharge (4-hour average), and activated carbon
injection rate (8-hour average). 40 C.F.R. 88 60.51b, 60.53b(b) and (c), 60.58b(g)(7). All of these
parameters are measured during the annua dioxins test and the levels measured during the test * self-
defineg’ the level that cannot be exceeded during subsequent MWC operation without leading to a



Great Lakes—Party's Response A14/SEM/98-003/11/RSP
DISTRIBUTION: General
ORIGINAL: English

violation of the regulation and enforcement action. 1d. For the second group of parameters, regulatory
parameters, the regulations include specific limitations. These incdlude emission limits for sulfur dioxide
(24-hour average) and carbon monoxide (4-hour or 24-hour average), which aso cannot be exceeded
without leading to aviolation of the regulation and the possibility of enforcement action. See, 40 C.F.R.
88 60.52b(b)(1) and 60.53b(a).

All of these parameters must be monitored continuoudly. 40 C.F.R. 8§ 60.58b(b). Together,
they ensure that the MWC itsdf, aswdl asthe ar pollution control equipment at the MWC, is properly
operated between the annua dioxins emisson tests to maintain dioxins emissions below the emisson
limitsin the regulations. As mentioned, aviolaion of any of these parametersisaviolation of the
regulation and subjects the facility to possible enforcement action, whether it is a self-defined parameter
or regulatory parameter.

The stuation with the testing and monitoring of mercury emissions from MWCs mirrors that of
the testing and monitoring program for dioxins emissonsfrom MWCs. See, 40 C.F.R. 88 60.51b,
60.52b(b)(1), 60.53b(c) and 60.58b(d)(2). There are currently no continuous emission monitors for
mercury which have been demongtrated to reliably and accurately measure dl the different species or
forms of mercury which is emitted by MWCs. A number of monitors are under development and EPA
isfollowing the progress of their development closdly.

Aswith dioxins, the regulations require an annua emission test for mercury emissonsto
determine compliance with the emisson limitsin the regulations. See, 40 C.F.R. 8 60.58b(d)(2). To
ensure mercury emissons from MWCs remain in compliance with these emission limits, again -- aswith
dioxins emissons -- this test is combined with continuous monitoring of MWC and air pollution control
equipment operating parameters. 40 C.F.R. 88 60.51b, 60.52b(b)(1), 60.53b(c) and 60.58b(b) and
(d)(2). Violations of these parametersis aviolation of the regulations and is subject to possible
enforcement action.

The regulatory program established for MWIs closely pardlels that outlined above for MWCs,
since both the MWC and MWI regulations were adopted by EPA under the authority of section 129 of
the CAA. Asthe Agency explained in its preamble to the find MWI rules, EPA’s MWI monitoring
requirements meet the provisons of CAA section 129(c) and 114(a)(3) by requiring routine stack
testing coupled with continuous monitoring of operating parameters for units equipped with air pollution
control devices. 62 Fed. Reg. a 48,361. Where MWIs are not equipped with add-on air pollution
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control, monitoring requirements consst of an initia stack test coupled with continuous monitoring of
operating parameters and annua ingpections. Id. After the performance test, monitoring of the
operating parameters is the only way to determine, on a continuous basis, whether the sourceis
operating in compliance. 1d. Operation outside the bounds of an established operating parameter isa
violaion of an operaing parameter limit. Id. In addition, under certain conditions, operation outside the
bounds of one or more parameter limits condtitutes a violation of a specific emisson limit. 1d. Theinitid
and repest testing requirements will ensure, on a continuous bas's, that the air pollution control devices
used at MWIs operate properly, that no deterioration in performance occurs, and that no changes are
made to the operating system or the type of waste burned. 1d. Where repest testing is not required,
annua inspections, annud opacity testing, and parameter monitoring will ensure that MWI units are
functioning properly. 1d.

In EPA’ s Response to Comments Document for the find MWI rule, EPA-453/R-97-006b,
Docket A-91-61, Item V-C-1, EPA explained that the purpose of the CAA section 129(c)
requirements for monitoring and testing is to alow EPA to determine whether a source is operding in
compliance with the regulations. The most direct meansto do this, and the first option considered by
EPA, isto require the use of continuous emissions monitoring related to specific emisson limitations.
Id., a 3-51. Other options, such as monitoring of operating parameters, are consdered if continuous
emissons monitoring are not available or if the impacts of requiring them are unreasonable, though non-
continuous emissions monitoring methods cannot usudly provide a direct and continuous measurement
of emissons. Id., at 3-51, 3-52. However, such methods can provide information used to determine
whether MWIs and pollution control equipment are operating properly, thus ensuring that the emissons
reductions envisoned by the MACT regulations are being achieved. Id. a 3-52. In this standard-
setting rulemaking, EPA clearly stated its view that the requirements EPA adopted for continuous
monitoring of operating parameters which must remain within specific operating val ues established
during initid performance tests provides an adequate assurance of continuous compliance. 1d. at 3-55,
3-57, 3-58, 3-65. The MWI rul€ s reporting requirements provide assurance that facilities report
emission or operating parameter exceedances in atimdy manner and that they will not operate for
extended periods of timein violation of the dandards. 1d., at 3-67.

d. Implementation of EPA’s Ruleswill Substantially Reduce
Emissions of Dioxinsand Mercury From MWCsand MWIs

The Submitters have presented no information, either to EPA or to the Secretariat, supporting
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their assertion that EPA is not enforcing the requirements it has adopted for incinerators under section
129, or even that MWC or MWI facilities are not complying with those requirements. Indeed, it would
be extremdy difficult for the Submitters to present information demongrating that MWCs or MWIs are
not in compliance with the regulations governing mercury and dioxins emissons from those facilities
because, asde from the 1991 NSPS that apply to asmall number of MWCs, the regulations do not
require that MWC and MWI facilities be in compliance until December, 2000 and September, 2002,

respectively.

In fact, as noted above, EPA estimates that the NSPS and EGs applicable to large MWCs, in
combination with various EPA dioxinsinitiatives and plant closures, have dready reduced dioxins
emissonsfrom MWCs by dightly over 90% from 1990 levels (1990 emissons from MWCs are
caculated as 4,173 grams per year toxic equivaent quantity (TEQ 1998 NATO basis) and 1999
dioxinsemissonsfrom MWCs are calculated as 366 gramslyear TEQ) and when fully implemented in
December, 2000, will reduce dioxins emissons from MWCs by 99% from 1990 levels (dioxins
emission levels after December, 2000 are estimated as 41 grams/year TEQ). See, Docket A-90-45,
ItemV111-B-1. These caculations of dioxins emission reductions are based primarily on post-1990
dioxins emisson test datafrom MWCs. In those few cases (i.e., those which, when combined,
condtitute less than 10 percent of municipa waste burned in the U.S.) where actua dioxins emisson test
data was not available, emission factors™ were used to calculate the estimated emission reductions.
Required retrofits of air pollution control equipment to meet the MWC rule dioxins emisson limits are
underway at dl MWCs, and in many cases have aready been completed, with some three-quarters of
operating MWCs expected to be retrofitted by the end of 1999. See, id. a Item VIII-I-1. Asthese
retrofits are completed, the MWCs have undertaken dioxins emission testing to determine if they will be
in compliance with the regulations when compliance is required by the end of 2000. To the best of
EPAs knowledge, dl of the MWCs which have completed retrofits have demondrated they arein
compliance with the dioxins emisson limits through thisteting. See, Docket A-90-45
(the results of the emission tests from these facilities are located throughout the docket).

Regarding MWC mercury emissions, EPA estimates that, to date, the NSPS and EGs, together
with the other factors previoudy listed, have reduced mercury emissons from MWCs by 67% from
1990 levels (51.2 tons per year in 1990 as compared to 16.9 tons per year in 1999). By December

?\When an emission test for a particular fadility is not available, emissions from thet facility are estimated
based on its Sze, the type of equipment it uses, etc. These estimates are referred to as emisson factors.
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2000, when d| of the retrofits for large MWCs are complete, EPA expects to realize an 88% reduction
in mercury emissions from 1990 leves (51.2 tons per year in 1990 as compared to 6.1 tons per year
after December, 2000). See, id. at Item VII1-B-1. To EPA’s knowledge, no MWCs are currently in
violation of EPA’ s rules governing mercury emissons from MWCs.

For MWIs, EPA’s rules implementing CAA section 129 have achieved Smilar progressin
reducing dioxins and mercury emissons. All exising MWI facilities mugt ether comply with the rules or
cease operation by September, 2002. 42 U.S.C. § 7429(b)(2) and (3). Although implementation of
the MWI rulesisin the early stages, over one-third of existing MWIs have aready ceased operation,
leading to sgnificant reductionsin MWI dioxins and mercury emissons. Docket A-98-24, Item |1-B-1.
EPA estimates that upwards of three-quarters of existing MWIs will cease operation by September,
2002, with the remaining units achieving compliance with the rule. See, 62 Fed. Reg. 48,372
(September 15, 1997). When the MWI rules are fully implemented in 2002, EPA expects they will
have achieved reduction of MWI dioxins and mercury emissions by 97% and 95%, respectively. See,
id.

MWIs are very different from MWCs. The typicd MWC may burn 900 tons of waste per day,
be as large as a multi-gtory office building occupying afull city block, and cost upwards of US $200
million to build. A typicad MWI located at a hospita, on the other hand, may only burn aton of waste a
day, be no larger than a full-size pickup truck, and only cost US $50,000 to build. Asaresult, the
impact of the MWI regulations on MWIswill be quite different from the impact of the MWC regulations
on MWCs.

MW(Cs are spending millions of dollars on retrofits to comply with the regulations and have or
arein thefind stages of ingdling air pollution control equipment. Conversaly, most hospitas, where the
mgority of MWIs are currently located, will eect to avoid the cogts of ingaling ar pollution control
systems to comply with the regulations and Ssmply cease operation of their MWIs. Many will turn to
other forms of waste treatment and disposa, such as disnfection by autoclaving or microwaving,
followed by shredding and land disposal. Otherswill turn to commercia medica waste disposd firms.

Commercia medical waste disposd firms, which operate MWIS, must so comply with the
MWI regulations. A number of these firmswill likely cease to operate their MWIs and dso switch to
dterndtive forms of waste treatment and disposal, such as autoclaving, shredding, and land disposdl.
Other commercid digposd firms, however, will dect to ingal ar pollution control systems and comply
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with the regulations.
B. Implementation of Clean Air Act Section 115

In their Originad Submission, the Submitters assert that the * regulations and programs devel oped
to control incinerator air pollution” fail to enforce CAA section 115, 42 U.S.C. § 7415. Asdiscussed
in the Background section of this memorandum, section 115 deds with endangerment of public hedth
and wdfare in foreign countries from pollution emitted in the United States. Appendix 2 of the Origind
Submission provides clarification about the Submitters assertion. See, Origind Submission, Supporting
Appendices and Bibliography, Appendix 2 a 19. It Satesthe following:

There have been numerous reports from the Internationa Joint Commission that have indicated
serious Gresat Lakes pollution problems semming from dioxins and mercury and specificaly
fromincinerators. The CEC released areport on long-range transport of pollutantsin 1997,
with smilar condusions

Y et the Adminigtrator of the Environmenta Protection Agency hasfailed to require Sate
implementation upgrades that could . . . prevent or diminate the “endangerment” of hedth and
welfare.

A reference to the same issue in Appendix 3 of the Origind Submission provides additiona
gpecific information about thisassertion.  In it the Submitters refer to recommendations by the Canada:
U.S. Internationa Joint Commission (1JC) in areport entitled “ Air Qudity in the Detroit-Windsor/Port-
Huron Sardina Region” as one example of an 1JC report based upon which the EPA Administrator
adlegedly failed to take action under CAA section 115. See, Origind Submission, Supporting
Appendices and Bibliography, Appendix 3 at 51.

The Submitters Amended Submission essentialy echoes the references to thisissue in the
Origina Submission and is appendices. In addition, the Submitters assert that, contrary to the
Secretariat’ s reasoning in its Original Submission Determination, implementation by the EPA
Adminigtrator of section 115 is not a Sandard-setting exercise. See, Amended Submission at 9.

1 The Submitters Assertion Concerning Section 115 of the Clean Air Act
Misstatesthe Requirements of the Law

The Submitters assertion about section 115 indicatesin severd ways that they do not fully
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understand the requirements of that portion of the Clean Air Act. They seem to assume, for example,
that receipt by EPA of any report from an internationa organization that makes reference to the problem
of atmospheric depogtion of HAP emissions from MWCs or MWIs automatically triggers the section
115 process. Thelegidative history of section 115 demondtrates that this was not the intent of
Congress when it enacted section 115. Furthermore, the Submitters appesar to take the position that
once the EPA Administrator has received such areport, the Administrator has no choice but to issue an
endangerment finding. In fact, judicia precedent relating to section 115 does not adopt that point of
view, rather, U.S. courts are of the opinion that the endangerment finding is discretionary. Findly, the
Submitters assume that the Adminidrator must act immediaidy or within ardaively short period of time
once section 115 istriggered regardless of the complexity of the issue presented. Again, judicia
decisions refute such a conceptualization of section 115. For dl of these reasons the United Statesis
not failing to effectively enforce section 115 of the Clean Air Act with respect to the amospheric
depostion of dioxins and mercury emissons from MWCs and MWIsin the United States.

a. The EPA Administrator isnot Required to Take Any Action
Under Section 115(a) Unless and Until the Administrator
Receives a Request from a Duly Constituted I nternational
Agency or from the U.S. Secretary of State Specifically Asking
the Administrator to Undertake ActionsUnder Section 115

In order to initiate the section 115 process, EPA must first receive arequest to take action
under section 115. When it enacted section 115, Congress made clear that EPA’ s authority to act
under section 115 is conditioned upon receipt of arequest from aduly condtituted international agency
or arequest from the Secretary of State specifically asking the Adminigtrator to take action under
section 115. The Conference Report for the 1977 CAA Amendments stated, with respect to section
115: “The House concurs in the Senate amendment with amendmentsto . . . (2) require arequest by a
duly condtituted international agency as a condition for the Adminidtrator to act; . . .”. H.R. Conf. Rep.
No. 564, 95" Cong., Ist Sess., 136, reprinted in 1977 U.S. Code Cong. & Admin. News 1502, 1517.

To date, EPA is unaware of ever having received any request from a duly condtituted
internationa agency or from the Secretary of State specifically asking EPA to take action under section
115 to address impacts associated with atmospheric deposition of HAPsin the region near the Gresat
Lakesor in Canada.  All prior requests under section 115 dedt with impacts associated with
deposition of sulfur and nitrogen oxide emissions, not HAPs. Therefore, none of the adminigrative or
judicia routes of gpped regarding thisissue of HAP deposition asiit rdates to section 115 have ever
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been pursued, and to the best of EPA’ s knowledge no event triggering EPA’ s authority to act pursuant
to section 115 to address such impacts from HAP deposition has occurred.

While EPA has conceded and the courts have agreed that the 1JC isa“duly congtituted
international agency” for purposes of section 115(a), Thomas v. State of New Y ork, 802 F.2d 1443,
1445 (D.C. Cir. 1986); Her Maesty the Queen in Right of Ontario v. EPA, 912 F.2d 1525, 1529
(D.C. Cir. 1990), EPA is not aware that it has received a specific request from the 1JC, any other duly
congtituted international agency or the Secretary of State asking EPA to undertake section 115
rulemaking and natification proceedings regarding HAPs. The one 1JC report specificaly identified by
the Submitters contains no such request, and certainly the act of Submitters attaching an 1JC report
which does not make such arequest to their own submission cannot be considered to trigger EPA’s
section 115 authority, sSince Submitters themsalves are not a duly condtituted internationa agency.

b. Submittersare Unable to Demonstrate that the United States
is Failing to Enforce the Provisions of Section 115

Even if the Submitters atempt to transform an 1JC report into a section 115 request were at dl
cognizable, the Submitters do not demonstrate, and indeed at this point could not demondtrate, that
EPA’sisfaling to enforce the provisons of section 115. First, if EPA were in receipt of apetition from
aduly condtituted international agency or from the Secretary of State pecifically requesting that the
Adminigrator issue a section 115(a) endangerment finding, the Administrator would still retain discretion
concerning whether or not to issue that finding. In Her Majesty the Queen, the Court of Appedls
reasoned that the words “whenever” the Adminigtrator “has reason to bdieve’ in section 115(a) imply
that there is a degree of discretion underlying the endangerment finding.” 912 F.2d at 1533.

EPA has long-regarded the discretionary endangerment finding under section 115(a) as inextricably
linked to the requirement that it notify the states whose SIPs must be revised under section 115(b); in
other words, EPA need not make an endangerment finding until it is able to identify the sources of the
pollutants. See, e.g., Letter from Don R. Clay, Acting Assstant Adminigrator for Air and Radiation, to
James M. Hecker (October 14, 1988), at 3 (the letter is attached to this memorandum as Attachment
8). Otherwise, EPA will not be able to give the required natification. 1d. The D.C. Circuit has upheld
EPA’sreading of section 115. Her Majesty the Queen, 912 F.2d at 1533. Inruling on Ontario’s
chdlenge to EPA’ s satutory interpretation of section 115, the court agreed with EPA that “if thereis
insufficient information to enable the Adminigrator to implement [the SIP revison] remedies, the
promulgation of an endangerment finding done would be largely pointless” The court continued its
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Moreover, the U.S. Court of Appedls for the District of Columbia held that for EPA to move forward
with an endangerment finding under section 115 it must proceed through notice and comment
rulemaking. State of New York, 802 F.2d at 1447. Only in the context of that process may EPA
make the prerequisite endangerment finding under section 115, and order the SIP revison. In making
its ruling the Court of Appeds noted thet if the Adminigtrator’s “findings left no aternative but to issue
SIP natices ultimately causng the termination or restriction of the operations of many utilities and
manufacturers—if they forced the EPA to take direct and substantial regulatory actions— they could not
be promulgated without notice-and-comment procedures.” I1d. (emphasisin the origind).

Second, EPA cannot be viewed as having been in receipt of any section 115 “request”
regarding HAP deposition for any period of time remotely long enough to condtitute “unreasonable
delay” under CAA section 304(a). In Her Maesty the Queen, the court recognized that nine years had
passed snce EPA had made prdiminary findings of endangerment without taking forma action under
section 115, but the court bdieved that “such adelay is understandable’ due to the “unusua complexity
of the factors facing the agency in determining effects of acid rain and in tracing pollutants from the point
of deposition back to their sources” 912 F2d at 1534. In the current matter involving atmospheric
depaosition of dioxins and mercury, the factors are no less complex, and an extremely rapid response to
any section 115 reques, if ever submitted, could not be possible and would not be responsible.

Third, the Submitters have not provided EPA with the requisite notice under CAA section
304(a) in order to claim EPA is unreasonably delaying action in response to a section 115 request, let
adonefiled suitin U.S. didrict court. The CAA provides a specific mechanism for any person to
advance such aclam, of which Submitters have not availed themselves (and indeed likely could not at
this point, snceit is EPA’s postion that the necessary triggering event for section 115 action —
submission of arequest —has not yet occurred). Moreover, Submitters can identify no Court of
Appeds ruling under CAA section 307(b) finding fault with EPA’ simplementation of section 115.

andyss by concluding that “the EPA’ s view that the Administrator must have sufficient evidence
correlating the endangerment to sources of pollution within a particular State before he can exercise his
discretion to make endangerment findings is both reasonable and consstent with the satute” 1d.
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Rather, the most relevant judicia precedents and the legidative history reinforce EPA’ s views regarding
the discretionary nature of EPA’s judgmentsin response to a section 115 request, and regarding the
Agency’sview that it is not appropriate to take section 115 action until EPA is able to identify the
sources of ar pollution contributing to an endangerment that would need to be further controlled. 1d. at
1533.

Findly, if EPA were to receive arequest from aduly congtituted internationa agency or from
the Secretary of State rdating to CAA section 115 and impacts from HAP emissons, EPA would
serioudy and carefully evaduate the petition and its supporting materias in exercising the Agency’s
discretion to find whether such HAP emissonsin the U.S. cause or contribute to air pollution which may
reasonably be anticipated to endanger public hedth or welfare in aforeign country. While such a
hypotheticd anadlyss of a possible future request might reasonably take significant time, see, id. at 1534,
it is unreasonable to assume that EPA would, if presented with areques, fail to timely implement its
section 115 authority, for purposes of either CAA section 304(a) or Article 14 of the NAAEC. Inthe
meantime, fault cannot be found with EPA under Article 14 for not having been presented with such a
request and not having made such afinding at this point in time, Snce the triggering event for EPA to
take discretionary action under section 115 — submission of a request — has not yet occurred.

2. The United States of Americais Engaged in Significant Bilateral and
Unilateral Action in Responseto Mercury and Dioxins Emissionsto the
Great Lakes Ecosystem

Preparation of afactud record on the CAA section 115 issue would be of limited utility and
would not significantly advance the god's of the NAAEC because the United Statesis dready engaged
in dgnificant action concerning mercury and dioxins emissons to the Greet Lakes ecosystem. It has
been recognized since the early 1980’ s that atmospheric deposition can act as mgjor contributor of
toxic pollutants to the Great Lakes. The United States and Canadian Federa governments work
together on aregular basis, including with the 1JC, with members of the public and the with private
sector under several binationa frameworks which address monitoring and reducing mercury and dioxins
loading in the Greet Lakesregion. These binationa frameworks include: (1) implementing The Greet
Lakes Binaiond Toxics Strategy (BNS) of April 1997, (2) implementing the US-Canada Gresat L akes
Water Quality Agreement (GLWQA) with respect to HAPs, and (3) and other cooperation among the
governments and the 1JC on persstent toxic pollution which also address issues of dioxins and mercury
ar pollution. The 1JC assstsin GLWQA work, and it assists with other US-Canada work on
amaospheric deposition of HAPsin the Great Lakes region.
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Monitoring to determine the impact of atmospheric depostion to the Greet Lakes is conducted
under the Integrated Atmospheric Deposition Network (IADN). See, GLWQA, 1978, as amended by
the 1983 and 1987 Protocols, Nov. 22, 1987, Can.-U.S,, 30 U.S.T. 1303, T.I.A.S. No. 9257, as
amended on Oct. 16, 1983, T.I.A.S. No. 10798, and Nov. 18, 1987, T.I.A.S. No. 11551 at Annex
15, Section 4.  1ADN includes five master stations, one per lake, which have been collecting wet and
dry toxic deposition samples since 1992. Mercury data has been collected, and dioxins may be added
asaparameter. In addition, under the Great Waters Program, projects focus on developing estimates
of atmospheric deposition to the Great Lakes and creating a predictive mass balance model to assess
the effect of toxic reduction efforts. These studies are in support of the Lake Michigan Mass Bdance

Study.

To better address emissions, deposition and control of dioxinsin the Great L akes ecosystem,
the U.S. uses modeling techniques. Models are important elements of U.S.-Canada-1JC cooperation to
establish information to work toward important goas of the GLWQA on persstent air toxics. For
example, U.S. government expertsin cooperation with the 1JC and others, presented and released at an
1JC public meeting on September 24, 1999, the 1JC report entitled “ Linking Canada and United States
Sources and Source Regions of Selected Persstent Toxic Substances to Depodtion in the Great Lakes
Basin: A Progress Report.” This 1999 1JC report includes detailed information on dioxins emissons
modeling and source-receptor issues.

To accderate action toward reducing and diminating Great Lakes air toxics of concern, the
Grest Lakes Binaiond Toxics Strategy for persstent toxic substances, including mercury and dioxins,
is being implemented. The Strategy sets target reduction levels for persstent toxic substances and has
received broad-based support from Greet Lakes stakeholders. The diaogues opened through the
Strategy have dready produced positive results. For example, in aletter to EPA dated September 19,
1996, the chlor-akali industry committed to a 50% reduction in mercury emissons over a ten-year
period. In addition, a BNS-sponsored incineration workshop is planned for Spring 2000. The
attached EPA/Environment Canada Draft Progress Report/Fact Sheet dated September 24, 1999, on
the GLWQA BNS effort isavailable to the public. See, Attachment 9. It includes status reports on
dioxins, mercury, and other BNS pollutants of concern.

The US coordinates with Canada and the IJC on aregular basis, including by providing
documents to the 1JC responding to the [JC’ s biennid GLWQA reports and recommendations. These
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US biennia responsesto the 1JC' s bienniad GLWQA recommendations are available to the public
through the U.S. Government (EPA and the Department of State), the 1JC, and the Internet.*
Regarding other 1JC reports and 1JC |etters, eg., on air quality protection, the U.S. engagesin
governmental consultations with the [JC.

From aunilatera U.S. perspective, section 303(c)(2)(B) of the Federa Water Pollution Control
Act (“Clean Water Act’or “CWA”) requires dl states to adopt numerica water qudity criteriafor toxic
pollutants at levels sufficient to protect the designated uses of the receiving waters. See, 33 U.S.C §
1313(c)(2)(B). 1n 1992, EPA promulgated numerica water quality criteriafor toxic pollutants for states
that had failed to do so, including Michigan. The water qudity standards for toxics become the basis for
assessment and regulation under the CWA. For example, point source dischargers of pollutants are
subject to water qudity-based effluent limitations for toxic pollutantsif thereis a reasonable potentia
that their discharge will cause or contribute to an exceedance of the applicable water quaity standards
for toxic and other pollutants. See, 33 U.S.C. 88 1311(b)(1)(C) and 1342(a); 40 C.F.R.
§122.44(d)(1). Those effluent limitations are contained in Nationa Pollutant Discharge Elimination
System (“NPDES’) permits, which may be issued either by EPA or by authorized sates. (All Great
Lakes states are authorized to administer the NPDES permit program).

EPA and states dso use water qudity standards to assess the hedlth of the nation’s waters, see,
e.g., CWA sections 303(d)(1) and 305(b), 33 U.S.C. 88 1313(d)(1) and 1315(b), for the purpose of
developing regulatory and non-regulatory approaches for restoring waters impaired by toxics and other
pollutants. One of the newest approaches in this areafor addressng impairment due to atmospheric
deposition is the development of Total Maximum Daily Loads (“TMDLS’). Under section 303(d)(1),
dates are required to identify the waters within their boundaries that are not expected to achieve
gpplicable water quality standards (for toxics or for any other pollutant) after gpplication of technology-
based or other controls on CWA point and non-point sources. See, 33 U.S.C. § 1313(d)(1).

*The U.S. 9" Biennid Response to the 1JC under the GLWQA was completed in September, 1999,
and isavailable on the Internet at hitp://mwww.epa.gov/dlnpo/glwagalijcSth/index.htm.
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EPA expects datesto list watersimpaired or threatened by atmospheric deposition of toxic
pollutants and to develop TMDLsfor them. See, 64 Fed. Reg. 46,012 at 46,022-23 (Aug. 23, 1999)
(proposed rule to codify EPA’ sinterpretation). A TMDL identifies the pollutant load that areceiving
water can assmilate and gtill achieve applicable water qudity standards, and then dlocates that |oad
(dlowing for amargin of safety) among NPDES-permitted facilities and other categories of sources of
the pollutant, including conceivably |ong-range atmospheric deposition sources. See, 33 U.S.C. 8§
1313(d)(2)(C); 40 CF.R. 8 130.2. Although a TMDL itsalf imposes no enforcesble requirements, it
can serve as an assessment and planning tool that local, state, and federa authorities can use to impose
controls or pollution reduction targets for the purpose of achieving the gpplicable water quaity
gandards. The development of TMDLs for pollutants originating from air deposition can be
complicated by alack of data and the current dearth of readily available anaytica gpproaches and
models. See, 64 Fed. Reg. a 46,022. For thisreason, EPA is currently working with states on two
pilot projects, including one for mercury for Devil’ s Lake in Wiscongn, to develop TMDLs for
pollutants originating from ar deposition, in hope that this will facilitate the development of TMDLS
elsawhere.

V. CONCLUSIONS

The United States believes that the Secretariat should not request authorization from the Council to
develop afactua record on the Submitters' dlegations of failure by the U.S. to effectively enforce its
environmental law because preparation of afactua record on those dlegations would not be awise use
of the CEC’ s resources and would not significantly advance the gods of the North American
Agreement on Environmenta Cooperation. The dlegation concerning EPA’ s testing and compliance
monitoring programs for dioxins and mercury emissons from municipa waste combustors and medical
wadte incinerators does not meet the requirements of the NAAEC for submissions on enforcement
matters. It isaso without merit because the U.S. is not failing to effectively enforce its environmenta
law relaing such testing and compliance monitoring. Portions of the alegation are Smply inaccurate and
based on old data. The testing and compliance monitoring programs meet the requirements of U.S. law
and will enable the U.S. to determine whether MWCs and MWIsin the United States are in compliance
with gpplicable dioxins and mercury emissons limitations. Moreover, the regulatory programs for
MWCs and MWIs will subgtantialy reduce emissons of dioxins and mercury from those sources, and
consequently the atmospheric deposition of such emissions to the Gresat Lakes ecosystem and other
ecosystems.
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The assartion of falure to implement section 115 of the CAA misstates the requirements of that
datute. The U.S. isnot falling to implement that statutory provison. There has been no request from a
duly congtituted internationa agency or from the U.S. Secretary of State that would initiate its
implementation by EPA. Even if there were such arequest, the EPA Adminigtrator retains discretion in
terms of whether or not to make a finding of endangerment, and Submitters would have aremedy under
domedtic law to challenge an unreasonable delay on EPA’s part in responding to such arequest. More
importantly, however, the U.S. is dready engaged in sSgnificant cooperation with Canada and the 1JC
and in sgnificant unilaterd activities to reduce persgtent toxic pollution in the Greet Lakes Bagin,
including such pollution due to atmospheric deposition of dioxins and mercury. The United States
remans willing to discuss the issue of atmospheric deposition of dioxins and mercury to the Great Lakes
ecosystem, including the relationship among  internationd agreements, the reports and recommendations
of internationd organizations, and U.S. efforts to reduce such pollution, with any interested
stakeholders.



